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Purpose of the Bill
The purpose of this Bill is to address issues relating to bail and sentencing 

for prolific burglars of dwellings.

There is evidence of a high rate of recidivism for burglary. Data from 
the 2013 Irish Prison Service Recidivism Study shows a recidivism rate 
of 79.5% amongst persons imprisoned for burglary and related offences, 
the highest rate for any offence group and considerably above the overall 
recidivism rate of 62%. Data from the 2008 – 2013 Probation Service 
Recidivism Study shows a recidivism rate of 49.0% amongst persons 
engaging with the Probation Service for burglary and related offences, 
the highest rate for any offence group and considerably above the overall 
recidivism rate of 40.6%.

Burglary of a person’s home is a serious offence and can be very 
traumatic for the victim. The importance of a person’s home is given 
special recognition in Article 40.5 of the Constitution which states “The 
dwelling of every citizen is inviolable and shall not be forcibly entered save 
in accordance with law”. In its judgment in DPP v. Barnes [2006] IECCA 
165, the Court of Criminal Appeal (Hardiman J) stated that:

“The offence of burglary committed in a dwellinghouse is in every 
instance an act of aggression, an attack on the personal rights of the citizen 
as well as a public crime and is a violation of him or her.”

A significant number of domestic burglaries is committed by a relatively 
small number of repeat offenders. Targeting these prolific offenders has 
the potential to significantly reduce the harm being caused. Two issues 
which can be tackled by legislation have been identified. One relates to 
repeat offenders who continue to be granted bail despite being arrested 
and charged for further burglaries multiple times while on bail. The other 
relates to the fact that relatively short sentences can be imposed when 
multiple burglary offences are taken into account.

Provisions of the Bill
Section 1 - Amendment of section 2 of Bail Act 1997

Section 1 of the Bill seeks to ensure that prolific burglars can be refused 
bail in appropriate cases. It provides for the amendment of section 2 
(Refusal of bail) of the Bail Act 1997.
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A decision to grant bail in a particular case is a matter for the court, 
which is, subject only to the Constitution and the law, independent in the 
exercise of its judicial functions. There is a constitutional presumption in 
favour of bail because in the eyes of the law, a person is innocent until 
proven guilty.

Prior to 1997, bail could be refused essentially only on the grounds 
that a person would be likely to abscond or interfere with witnesses or 
evidence. Section 2 of the Bail Act 1997, which gave effect to the Sixteenth 
Amendment of the Constitution, permits the courts to refuse bail to a 
person charged with a serious offence where refusal of bail is reasonably 
considered necessary to prevent the commission of a serious offence by 
that person.

Burglary offences under the Criminal Justice (Theft and Fraud Offences) 
Act 2001 are serious offences for the purposes of the Bail Act.

Paragraph (a) will insert four new subsections (2A), (2B), (2C) and (2D) 
into section 2 of the Bail Act 1997.

The new provisions will apply where a court is considering a bail 
application from an adult charged with a “relevant offence”, which is 
defined as a burglary or aggravated burglary offence contrary to sections 
12 and 13 of the Criminal Justice (Theft and Fraud Offences) Act 2001 
respectively. The provisions will leave the courts all necessary discretion to 
vindicate the constitutional rights of an accused person in relation to bail.

The new subsection (2A) applies where a court is deciding whether it is 
reasonably considered necessary to refuse bail to prevent the commission 
of a serious offence by a person who is charged with a relevant offence 
alleged to have been committed in a dwelling.

If the circumstances specified in subsection (2B) exist in respect of the 
person, the court must consider the existence of those circumstances as 
evidence that the person is likely to commit a relevant offence in a dwelling.

The new subsection (2B) specifies the circumstances, which are that the 
accused person was convicted of a domestic burglary committed in the 5 
years before the bail application and that:

(i) the person has been convicted of at least 2 domestic burglaries 
committed in the period starting 6 months before and ending 6 
months after the alleged commission of the offence for which he or 
she is seeking bail, or

(ii) the person has been charged with at least 2 domestic burglaries 
allegedly committed in the same period, or

(iii) the person has been convicted of at least one domestic burglary 
committed, and charged with at least one other domestic burglary 
allegedly committed, in the same period.

The new subsection (2C) provides that a reference in subsection (2B) to 
a conviction for a relevant offence includes a conviction that is currently 
under appeal.

The new subsection (2D) provides that subsection (2B) will not prejudice 
the operation of section 258 of the Children Act 2001, which provides for 
the non-disclosure of certain findings of guilt relating to offences committed 
by persons under the age of 18.

Paragraph (b) inserts a new subsection (4) into section 2 of the Bail Act 
1997 to define “dwelling” and “relevant offence” for the purposes of the 
new provisions.
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Section 2 - Amendment of Criminal Justice (Theft and Fraud Offences) 
Act 2001

Section 2 of the Bill will require a court which decides to impose 
custodial sentences for multiple burglaries of dwellings to impose such 
sentences consecutively. The discretion of a court whether or not to 
impose a custodial sentence will not be restricted. It will be a matter for 
the sentencing court to decide whether imprisonment is warranted for any 
given offence and, if so, the duration of the custodial sentence for each 
offence.

Section 2 will insert a new section 54A (Consecutive sentencing for 
burglary of dwelling) into the Criminal Justice (Theft and Fraud Offences) 
Act 2001.

The new section applies only to a “relevant offence”, which means a 
burglary or aggravated burglary.

Subsection (1) provides that where an adult:
(a) is being sentenced to imprisonment for a domestic burglary,
(b) was convicted of another domestic burglary committed in the 5 

years before the offence for which he or she is currently being 
sentenced, and

(c) was sentenced to imprisonment for another domestic burglary 
committed in the period starting 6 months before and ending 6 
months after the relevant offence for which he or she is now being 
sentenced,

any sentence of imprisonment which the court chooses to impose for the 
offence for which he or she is currently being sentenced must be consecutive 
to any sentence of imprisonment imposed for those prior domestic burglary 
offences.

Subsection (2) provides that where a relevant offence would come 
within paragraphs (b) and (c) of subsection (1), then that relevant offence 
may be considered for the purpose of satisfying either paragraph (b) or (c) 
but not both.

Subsection (3) provides that subsection (1) will apply only where the 
relevant offence for which the person is being sentenced was committed 
after section 2 of the Bill comes into operation, and will apply whether the 
other relevant offences were committed before or after that date.

Subsection (4) provides that the aggregate term of imprisonment for 
consecutive sentences imposed by the District Court under subsection (1) 
cannot exceed 2 years. No such restriction will apply to the Circuit Court.

Subsection (5) provides that a reference in subsection (1) to a conviction 
for a relevant offence includes a conviction that is currently under appeal.

Subsection (6) defines “dwelling” and “relevant offence”.

Section 3 - Short title and commencement
Section 3 is a standard provision providing for the short title and 

commencement of the Bill.

An Roinn Dlí agus Cirt agus Comhionannais,
Meán Fómhair, 2015.

Wt. —. 614. 9/15. Essentra. (53359). Gr. 30-15.
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