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Introduction
In the case of D v Ireland in 2006, the applicant had become

pregnant with twins and was informed that one foetus had ‘‘stopped
developing’’ at 8 weeks gestation and in the 17th week of pregnancy,
it was confirmed that the second foetus had a severe chromosomal
abnormality described, in a report submitted by the Government as
‘‘a lethal genetic condition’’ and it is confirmed that ‘‘those affected
will die from the condition’’ and that ‘‘the median survival age is
approximately 6 days’’. The applicant was dismayed by the prospect
of carrying the pregnancy to term and she travelled to the UK for
an abortion.

In her application to the European Court of Human Rights, she
complained about the need to travel abroad to have an abortion in
the case of a lethal foetal abnormality. She expressly confined her
complaint to the situation of a fatal foetal diagnosis.

In response, the Irish Government argued1 ‘‘it was an open
question as to whether Article 40.3.3 could have allowed a lawful
abortion in Ireland in the applicant’s circumstances. The X case
demonstrated the potential for judicial development in this area and,
further, the X case did not exclude possible evolution in cases such
as the applicant’s: the foetus was viable in the X case whereas in the
present case there might be an issue as to the extent to which the
State was required to guarantee the right to life of a foetus which
suffered from a lethal genetic abnormality. The meaning of
‘‘unborn’’ in Article 40.3.3 had attracted some public and academic
comment (notably, the Green Paper on Abortion at and a leading
textbook on Irish constitutional law ‘‘The Irish Constitution’’, Kelly,
at § 7.3.28). However, there had been little judicial examination of
the meaning of ‘‘unborn’’ and certainly no case comparable to the
present. Accordingly, although it was true that Article 40.3.3 had to
be understood as excluding a liberal abortion regime, the courts were
nonetheless unlikely to interpret the provision with remorseless logic
particularly when the facts were exceptional. If therefore it had been
established that there was no realistic prospect of the foetus being
born alive, then there was ‘‘at least a tenable’’ argument which would
be seriously considered by the domestic courts to the effect that the
foetus was not an ‘‘unborn’’ for the purposes of Article 40.3.3 or

1Decision as to the Admissibility of Application no. 26499/02, at paragraph 69.

1



2

that, even if it was an ‘‘unborn’’, its right to life was not actually
engaged as it had no prospect of life outside the womb. In the
absence of a domestic decision, it was impossible to foresee that
Article 40.3.3 clearly excluded an abortion in the applicant’s situation
in Ireland.’’

In Attorney General v X in 1992, also known as the X case2 the
Irish Supreme Court considered the nature of the rights of the
unborn before reconciling those rights with those of the suicidal
pregnant mother. McCarthy J. stated: ‘‘the right of the unborn is to
a life contingent; contingent on survival in the womb until
successful delivery’’.

In Roche v Roche3, also known as the frozen embryos case, the
Supreme Court determined that embryos outside the womb do not
enjoy the protection of the guarantees provided to the right to life
of the unborn by Article 40.3.3 of the Constitution. The Court found
that although a frozen embryo is not entitled to the protection of
Article 40.3.3, it is entitled to respect.

In considering the meaning of Article 40.3.3 of the Constitution,
Geoghegan J. found that ‘‘The State is not conferring a right but
rather acknowledging the majority view in the community that the
baby in the womb has the right to be born alive but that this is not
an absolute right in as much as there could be situations where the
continued pregnancy endangered the life of the mother.’’ He
continued: ‘‘I do not think that that is altogether correct but its
meaning and context may be somewhat unusual. The expression ‘‘the
unborn’’ is not by any means unique but normally, far from meaning
an actual baby or foetus, it would tend to mean what I might describe
as ‘‘the as yet unborn’’ or in other words future existences.’’

In a similar vein, Denham J. stated: ‘‘The concept of unborn
envisages a state of being born, the potential to be born, the capacity
to be born, which occurs only after the embryo has been implanted
in the uterus of a mother.’’

Chief Justice Murray stated that ‘‘[t]he onus rests in the
Oireachtas, to make the initial policy determination so as to define
by law when the life of the unborn’ acquires protection.’’

In the absence of legislation by the Oireachtas, the only prospect
of a legal definition of unborn being developed is through litigation,
such as that proposed by the Irish Government in D v Ireland, where,
as soon as a diagnosis of a fatal foetal abnormality is confirmed, an
applicant should initiate an action in the High Court, pursue it if
unsuccessful to the Supreme Court, to obtain a declaration that
Article 40.3.3 of the Constitution allowed a termination of pregnancy
in Ireland in the case of a fatal foetal abnormality together with the
necessary ancillary mandatory order. It is difficult to see how this
course of action would not compound the interference with an
intimate and personal aspect of a pregnant woman’s private and
family life.

In seeking to determine and define by law, subject to the
Constitution, the protection to be afforded to an unborn which
cannot be born alive, or suffers from a condition incompatible with
life as a human person, it should be recalled that in defining
‘‘unborn’’ for the purpose of the Constitutional protection afforded

2Attorney General v X [1992] 1 IR 1.
3Roche v Roche & ors [2010] 2 IR 321.



by Article 40.3.3, the Supreme Court has spoken of ‘‘successful
delivery’’, and ‘‘the potential to be born, the capacity to be born.’’
Article 40 of the Constitution, into which 40.3.3 was inserted by the
Eight Amendment, is concerned with Personal Rights or Cearta
Pearsanata in Irish. There was a difference between the English and
the Irish versions of article 40.3.3. In English the wording is ‘‘as far
as practicable, by its laws to defend and vindicate’’ the right to life
of the unborn whilst the Irish is ‘‘sa mhéid gur féidir é’’ which means
‘‘as far as is possible’’. Where there is a conflict between the two
versions, the Irish version prevails, but if it is possible to reconcile
the two versions this should be done.

It can never be practicable or even possible to vindicate the right
to a life contingent, when that upon which it is contingent — a
successful gestation and birth — has manifestly not occurred or
cannot occur.

Provisions of the Bill
Section 1

It is clarified that the amendments in this Bill relate to the
Protection of Life During Pregnancy Act 2013 (hereinafter referred
to as the Principal Act.

Section 2
Amendments to the interpretation section of Principal Act are

introduced which define fatal foetal abnormality restrictively,
provide for certification in the case of fatal foetal abnormality and
clarifies that a foetus which cannot be born alive does not enjoy the
protection afforded unborn human life in the Protection of Life
During Pregnancy Act 2013.

Section 3
A section is introduced outlining the medical procedure permitted

in cases of fatal foetal abnormalities.

Section 4
Section 10 of the Protection of Life During Pregnancy Act 2013,

which provides for a review of the medical opinion(s) obtained, is
amended to include reviews in the cases of the certification of fatal
foetal abnormalities.

Section 5
Section 12 of the Protection of Life During Pregnancy Act 2013,

which sets out the procedure to be followed in a review of the
medical opinion(s) obtained, is amended to include a procedure in
reviews in the cases of the certification of fatal foetal abnormalities.

Section 6
Section 13 of the Protection of Life During Pregnancy Act 2013,

which provides for certification by the review committee, is amended
to include certification in reviews of cases of fatal foetal
abnormalities.

Section 7
Section 17 of the Protection of Life During Pregnancy Act 2013,

which provides for conscientious objection by medics and nurses, is
amended to include conscientious objection in cases of termination
of pregnancy in cases of fatal foetal abnormalities.

Section 8
Section 20 of the Protection of Life During Pregnancy Act 2013,

which provides for the keeping of records, is amended to include

3



4

keeping records in cases of termination of pregnancy in cases of fatal
foetal abnormalities.

Section 9
Inserts a new Schedule A (Medical Conditions which result in a

foetus not having the capacity for life as a human person after birth)
into the Protection of Life During Pregnancy Act 2013, as set out
in the Schedule to this Bill which are medical conditions which an
obstetrician may provide a section 9A certificate for.

Section 10
Section 9 of the Health Act 2007 which provides investigations by

the HSE, is amended to include investigations in cases of termination
of pregnancy in cases of fatal foetal abnormalities and to allow the
Minister suspend the provision of such medical services in
institutions.

Section 11
The Bill is given a short title.

Financial Implications
The proposed amendments in the Bill will incur no additional costs

for the Exchequer.

Deputy Michael McNamara,
Márta, 2015.
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