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Background and Explanation

The purpose of the Bill is to reform the sexual offences law to
eliminate discrimination against people with disabilities and to
ensure that people with disabilities have the same freedom to
consent to sexual activity as people without disabilities. The Bill aims
to reform the law to ensure respect for the sexual agency of people
with mental impairment while also providing protection from
sexual abuse.

The purpose of the Bill is also to provide a nuanced definition of
‘consent’ in the sexual offenses law. It aims to move away from
incapacity labeling which is stigmatizing and does not respect the
right of people with disabilities to be recognized as legal agents. It
also aims to move away from gendered conceptions of consent to sex.

The Bill was created in response to a call to action by self-
advocated Disabled People’s Organizations.

Poignantly, the Connect People Network — a group of self-
advocates who promote the right of people with support needs to
romantic relationships — stated, ‘‘We don’t want laws that are about
testing us. We want proper sex education. Then we can make our
own choices. We don’t want special laws for people with extra
support needs either. The new law should be disability neutral. It
should apply to everyone. We want you to listen to our opinions. We
want you to take them seriously.’’

This Bill seeks to establish a new legal framework that, while
incorporating safeguards, is in line with best practice and, in
particular, seeks to address the situation of people with disabilities,
especially people with intellectual or learning disabilities, those with
mental health issues, and other cognitive disabilities, in a manner
that is respectful of their human rights.

International Human Rights Law and Legal Capacity

The right to equal recognition before the law is a fundamental
right, contained in many international human rights treaties. Article
12 of the UN Convention on the Rights of Persons with Disabilities
states that this right applies equally to people with disabilities.
Article 12 further states that this includes the right to equal respect
for legal capacity in all aspects of life.
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Legal capacity means the ability to hold rights (or legal standing)
as well as the ability to exercise rights (legal agency). ‘All aspects of
life’ in Article 12 means that the decisions of people with disabilities
must be respected by the law in the same way that the decisions of
non-disabled people are respected — including decisions about sex
and relationships. Historically, the decisions of many people with
disabilities, especially those with intellectual disabilities and mental
health issues, have not been given equal respect. Legal capacity has
been denied to many minority groups, including women (particularly
upon marriage); however, in modern societies, people with
disabilities still remain one of the few groups whose legal agency and
legal standing continues to be restricted and even denied.

Legal Capacity, Mental Capacity and the Functional Test

The UN Committee on the Rights of Persons with Disabilities,
which monitors the UN Convention, has clarified in its General
Comment on Article 12, the difference between legal capacity and
mental capacity. It states:

Legal capacity and mental capacity are distinct concepts. Legal
capacity is the ability to hold rights and duties (legal standing)
and to exercise these rights and duties (legal agency). . . . Mental
capacity refers to the decision-making skills of a person, which
naturally vary from one person to another and may be different
for a given person depending on many factors, including
environmental and social factors. . . . Under Article 12 of the
Convention, perceived or actual deficits in mental capacity must
not be used as justification for denying legal capacity.

In Ireland, as in many other countries, a person’s mental capacity (or
decision-making skills) are often used to restrict or deny their legal
capacity. This disproportionately affects people with disabilities,
whose mental capacity is more likely to be questioned than that of
non-disabled people. The most common way of assessing mental
capacity is the ‘functional test’ — which requires the individual to
demonstrate that for the specific decision, they are able to
understand the information about the decision (including the nature
and consequences of the decision), use and weigh information in
order to come to a decision, retain the information long enough to
make a decision, and communicate the decision to third parties. This
test was introduced into Irish case law by Fitzpatrick and Anor. v K
and Anor [2009] 2 IR 7.

Criticism of the functional test of mental capacity is now
widespread, with the UN Committee on the Rights of Persons with
Disabilities stating in its General Comment on Article 12 that:
‘‘Article 12 does not permit this discriminatory denial of legal
capacity and instead requires that support be provided for the
exercise of legal capacity.’’ The Mental Capacity Act in England and
Wales which adopts this functional test has been the subject of two
different inquiries — most recently by the House of Lords Select
Committee. In his evidence to this Committee, Denzil Lush, a
prominent judge in the Court of Protection, acknowledged that this
law is in his view, not compliant with the UN Convention.

The problem with the use of the functional test of mental capacity
as a proxy for ability to consent to sex is that it holds people with a
disability to a higher standard than the rest of the population —
who are not required to understand and appreciate the nature and
consequences of their decision to engage in sexual activity. These
tests are disproportionately applied to people with disabilities —
especially those with intellectual, psycho-social and other cognitive



disabilities. In this sense, the functional test of mental capacity,
where it is used as a proxy for legal capacity, can be viewed as a
form of indirect discrimination against persons with disabilities.

Irish advocates for legal capacity reform have continuously
emphasized that in the reform of our law on legal capacity, including
in the Assisted Decision-Making (Capacity) Bill 2013, legal capacity
must be recognized as a universal human attribute, and not made
contingent upon tests of mental capacity — whether functional or
otherwise. This advocacy complements the commitment in the
Programme for Government 2011 to introduce capacity legislation
‘in line with the UN Convention on the Rights of Persons with
Disabilities.’ The Inclusive Research Network (a group of people
with learning disabilities who work as researchers) strongly argued at
the Department of Justice’s Consultation Symposium on the Assisted
Decision-Making (Capacity) Bill 2013 for the need to reform law in
this area — to give them the right to have relationships on an equal
basis with all other citizens. The need for equality and respect for
people with disabilities’ relationships was also highlighted powerfully
in the recent documentary ‘Somebody to Love’, aired on RTE in
February 2014, where people with a wide range of disabilities
(including people with intellectual disabilities) spoke honestly about
their own experiences — and how the current law is a barrier for
them in entering into relationships.

Repealing the Existing Discriminatory Law

The Bill repeals the existing discriminatory law that criminalises
sexual activity of people who are mentally impaired (section 5,
Criminal Law (Sexual Offences) Act 1993). The text of section 5 is
as follows:

‘‘5.—(1) A person who—

(a) has or attempts to have sexual intercourse, or

(b) commits or attempts to commit an act of buggery,

with a person who is mentally impaired (other than a person to
whom he is married or to whom he believes with reasonable cause
he is married) shall be guilty of an offence and shall be liable on
conviction on indictment to—

(i) in the case of having sexual intercourse or
committing an act of buggery, imprisonment for a
term not exceeding 10 years, and

(ii) in the case of an attempt to have sexual intercourse
or an attempt to commit an act of buggery,
imprisonment for a term not exceeding 3 years in
the case of a first conviction, and in the case of a
second or any subsequent conviction
imprisonment for a term not exceeding 5 years.

(2) A male person who commits or attempts to commit an act
of gross indecency with another male person who is mentally
impaired shall be guilty of an offence and shall be liable on
conviction on indictment to imprisonment for a term not
exceeding 2 years.

(3) In any proceedings under this section it shall be a defence
for the accused to show that at the time of the alleged commission
of the offence he did not know and had no reason to suspect that
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the person in respect of whom he is charged was mentally
impaired.

(4) Proceedings against a person charged with an offence under
this section shall not be taken except by or with the consent of
the Director of Public Prosecutions.

(5) In this section ‘‘mentally impaired’’ means suffering from a
disorder of the mind, whether through mental handicap or mental
illness, which is of such a nature or degree as to render a person
incapable of living an independent life or of guarding against
serious exploitation.’’

This law states that it is a criminal offence to engage or attempt to
engage in sexual intercourse or ‘an act of buggery’ with a person with
a ‘mental impairment.’ It is a strict liability offence, which means that
consent is not a defense. There is no criminal offence, however, if
the parties are married to each other, or if the victim is proven to be
capable of living independently and protecting him or herself against
abuse. This law discriminatorily criminalizes sexual activity of people
with mental impairments before marriage. It also requires proof that
a person with mental impairment is able to live independently and
protect him or herself from abuse before engaging in sexual activity.
People without mental impairments are not held to this same
standard.

Section 5 long has been acknowledged to be out-dated and
inappropriate, because it does not recognize that people with mental
impairment can engage in consensual sexual activity. It does not
recognize that people with intellectual or learning disabilities and
other forms of mental impairment participate in loving sexual
relationships. It also does not recognize that they can refuse sexual
encounters. In addition, since it rarely has been successfully
prosecuted, and only applies to sexual intercourse and buggery, it is
inadequate in protecting people with disabilities against the various
forms of sexual abuse which exist.

This was clearly demonstrated in a recent case, The People (DPP)
v XY (Central Criminal Court, 15 November 2010, The Irish Times,
16 November 2010.) In that case, the accused was alleged to have
forced a woman with an intellectual disability into performing oral
sex with him. As this act does not come within the scope of section
5, the defendant was charged instead with an offence under section
4 of the Criminal Law (Rape) Amendment Act 1990 — but White J
ultimately directed the jury to acquit the defendant, stating that ‘the
Oireachtas when they introduced the 1993 Act did not fully
appreciate the range of offences needed to give protection to the
vulnerable’ and that the judiciary was not empowered to fill ‘a lacuna
in the law.’

Since section 5 is both discriminatory and fails to give adequate
protection against abuse, the Bill repeals this antiquated law.

Introducing a New Offence of Abuse of Position of Dependence
or Trust

In order to address the gap in the law created by the abolition of
section 5, the Bill creates a disability neutral offence of abuse of a
position of dependence and trust for sexual purposes. This is
intended to provide a more appropriate protection against abuse —
which can apply to all individuals who may be in a position of
dependence, including persons with disabilities. This respects people
with mental impairment as individuals who can consent to sexual



activity. It also provides protection against sexual abuse for all
people who are in relationships of dependence and trust, including
older family members, and others who may be vulnerable to
exploitation for reasons unrelated to disability, including those who
are survivors of human trafficking, or refugees.

The new offence is based on similar reforms which have taken
place in other jurisdictions, and is based on an existing provision in
the Norwegian Penal Code (Ch. 19 Sexual Offences § 193), as well
as building on a proposal suggested by Ireland’s Law Reform
Commission. This provides more appropriate protection against
abuse, without stigmatising people with disabilities, while at the same
time recognising that people with intellectual, psycho-social and
cognitive disabilities may indeed give valid consent to sex.

Reforming the Definition of Consent in Sexual Offences Law and
Eliminating Discriminatory Assessments of ‘Mental Capacity’

The Bill also aims to reform the definition of ‘consent’ to respect
the sexual agency of all actors while criminalising sexual acts that are
not agreed upon or understood by all parties. This provides a more
nuanced and meaningful definition of consent that is inclusive of
people with mental impairment. It is intended to apply to all sexual
offences that provide for a defence of consent.

Irish legislation currently does not provide a comprehensive
definition of consent. The Criminal Law (Rape Amendment) Act
1990 does however state in section 9 that ‘any failure or omission by
that person to offer resistance to the act does not of itself
constitute consent.’

Calls for the introduction of a statutory definition of consent have
been made by many stakeholders in the field, including the Law
Reform Commission and the Rape Crisis Network of Ireland. The
purpose of this Bill is to acknowledge the potential for sexual agency
in all persons and to place a burden of communication and
agreement on individuals before engaging in sexual activity. The Bill
seeks to provide greater clarity on the meaning of consent to sexual
acts, drawing on existing feminist critiques of consent in the context
of sexual offences (for example, Anderson’s Negotiating Sex, 2005),
as well as providing a definition of consent that can be inclusive of
persons with disabilities and recognise their sexual agency on an
equal basis with all other persons. It retains the core element of
‘understanding’ the act which the person agrees to engage in, and
also clarifies that the agreement to engage in sexual activity must be
based on communication between both parties. It criminalizes sexual
activity where an individual does not seek consent through
communication with their sexual partner.

This aspect of the Bill draws on the recommendations of the Milan
Committee which examined the reform of the Mental Health Act in
Scotland, and discussed the introduction of disability neutral
legislation as an alternative to making provision for a separate
offence relating to intellectual disability and sexual offences. In its
2001 report, the Milan Committee stated that the purpose of such an
approach ‘would be to redefine consent generally in relation to
sexual behaviour to something closer to ‘‘free agreement’’. The
Committee found that this approach could avoid the need for special
offences to protect people with mental disorder by bringing abuse of
this group within the definition of generally applicable crimes such
as rape. Redefining consent to free agreement would be more
consistent with the principle of non-discrimination in that people with
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‘mental disorders’ would not be treated differently when it came to
sexual activity from the non-disabled population.

The Bill also seeks to eliminate the use of a discriminatory
assessment of ‘mental capacity’ to consent. Under current Irish case
law on consent to sex, it must be established that the victim has
‘capacity’ to consent, before any examination of whether the victim
in fact consented will be undertaken. These assessments pose a
particular barrier for people with disabilities, as the imposition of
such an assessment is far more likely to occur where the victim has,
or is thought to have, a ‘mental impairment’. These assessments
often require a level of sexual decision-making that is higher than is
required of people without mental impairment, who will
automatically be presumed to have had the requisite ‘capacity’ to
consent, and thus will not have to undergo a separate assessment of
mental capacity. These assessments are also damaging because they
label the person as unable to consent, disavowing the potential sexual
agency of the individual. Where a person fails the assessment of
mental capacity, the court will not consider what the individual may
have actually said, done, or understood, in the particular sexual
encounter, thus denying their sexual agency.

Given the new authoritative interpretation of equal recognition of
legal capacity set out in the UN Convention on the Rights of Persons
with Disabilities, it is now clear that no higher standards can be
imposed on persons with disabilities with regard to decision-making
than those which exist for the general population. Therefore, this
Bill replaces assessments of ‘capacity to consent’ with a definition of
consent that requires agreement and understanding between parties.
The purpose is to avoid people with mental impairment being held
to a different standard for consent than people without mental
impairment. This Bill will continue to protect persons who do not
understand the sexual activity they engage in, as according to this
definition of consent, the person who agrees without understanding
the act, will not be found to have given valid consent, and a sexual
offence will have been committed against them.

Educational Initiatives that can support the implementation of the
Bill

Many people with disabilities, especially those with intellectual,
psycho-social and cognitive disabilities, have often been restricted
from receiving sexual education. In part, the reluctance to provide
comprehensive sexual education might be traced to the existence of
section 5 of the 1993 Act, which could lead parents, disability service
providers, and others to believe that they may be exposed to risks of
criminal liability if those for whom they have a ‘duty of care’
subsequently engage in sexual activity (which may breach section 5)
on the basis of sexual education provided.

A Consultation Paper on Capacity published by the Law Reform
Commission in 2005 stated that ‘a fear of prosecution on the part
of parents and carers may prevent the development of relationships
between two adults with intellectual disability even though they have
the capacity to consent and where there is no element of
exploitation.’ Lack of sexual education can also leave people
vulnerable to abuse because they may not understand that they are
being abused. Empowering educational initiatives can be developed
to ensure that this Bill is properly implemented, drawing on
international best practice, using materials such as those developed
by McCarthy and Thompson, Sexuality and Learning Disabilities,
(Pavilion Publishing Ltd; 2010); as well as the knowledge and
expertise of self-advocates with disabilities, including those in the



Connect People Network and Inclusive Research Network, who have
developed research and educational materials on this issue.

Purpose of the Bill

The purpose of this Bill is to repeal section 5 of the Criminal Law
(Sexual Offences) Act 1993 and in its place to make it an offence for
a person to abuse a position of dependence and trust for sexual
purposes. The Bill also provides a statutory test for determining the
existence of consent in respect of sexual acts.

Provisions of the Bill

Section 1 of the Bill effects a number of changes — it repeals
section 5 of the Criminal Law (Sexual Offences) Act 1993 and in its
place, it inserts two new sections which will become section 5 and
section 5A.

Existing Section 5 Being Repealed
Section 5 of the Criminal Law (Sexual Offences) Act 1993 which

is repealed by this Bill makes it an offence for any person to have
sexual intercourse with a person who is mentally impaired. This is a
draconian provision which criminalises sexual relations engaged in
by persons with disabilities.

Proposed New Section 5
The new section 5 which this Bill proposes to insert into the 1993

Act introduces into Irish law the offence of abuse of position of
dependence and trust. This provision is based on similar offences
which already exist in Norway and also Kenya.

The proposed new section 5 contains three subsections.

The proposed new section 5(1) states that where a person who is
in a position of dependence and trust either (a) takes advantage of
his or her position, or (b) helps or encourages another person to take
advantage of his or her position, and in doing so he or she has sexual
intercourse with a person or commits a sexual offence involving that
person, then in those circumstances, that person will have committed
an offence. Where a person is found guilty of the offence, that person
is liable to a jail term of up to ten years.

The proposed new section 5(2) seeks to provide an opportunity
for a person who has been charged with an offence under section
5(1) to prove that the victim freely consented to the sexual act which
had been engaged in.

The proposed new section 5(3) defines the term ‘‘position of
dependence and trust’’ and also defines the term sexual offence‘‘.

Proposed New Section 5A
The new section 5A which this Bill proposes to insert into the 1993

Act introduces into Irish law a statutory test for determining the
existence of consent to a sexual act.

The proposed new section 5A contains four subsections.

Section 5A(1) states that the existence of consent in respect of
sexual acts must, in respect of all persons, be determined in
accordance with the requirements of section 5A.

Section 5A(2) states that the first step in establishing the existence
of consent is to ascertain whether the parties had agreed to engage
in the specific act.
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Section 5A(3) provides that in ascertaining whether the parties
had agreed to engage in the specific act, the court must look at two
things, firstly, the communications which took place between
immediately before the sexual act, and secondly, it must be shown
that at that time, each person understood the nature of the act which
was about to be engaged in.

Section 5A(4) clarifies that the requirement on a person to
understand the nature of the act shall only require the person to
understand the physical nature of the act and does not require the
person to understand possible physiological consequences of the act.

Section 5A(5) states that in determining whether a person has
consented to engage in a sexual act, that persons with or without
disabilities shall be treated equally. Section 5A(5) expressly states
that in determining whether a person understood the nature of the
act, the presence of a mental impairment shall not be a
determinative factor.

Section 2
Section 2 of the Bill sets out the short title of the Act and also

provides for its collective citation. Section 2 also provides that the
provisions of this Bill will come into force on 1 January 2015.

Senator Katherine Zappone,
May, 2014.

Wt. —. 616. 5/14. Clondalkin. (44540). Gr. 30-15.
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