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Aims and Purposes

The aim of this legislation is to address some of the unfinished
business related to the development of a consolidated legislative
framework for higher education and research in Ireland. At present
there are over half a dozen pieces of legislation related to higher
education. These were drafted at different points in time and
reflecting different policy objectives. The proposals contained in this
Bill are in keeping with the ‘‘new public service management model’’
that the Irish implementation of the OECD Better Government
programme adopted almost a decade ago.

Importantly, this Bill does not change or modify any existing
resource demands. All the proposals contained within use existing
resources and aiming to more efficiently direct those resources. As
such this Bill does not constitute a money Bill.

There are four major objectives that this Bill attempts to address:

1. Create a more modern approach to public expenditure
management for funding higher education.

2. Place all universities, institutes of technology and the new
technological universities under one single regulatory
structure.

3. Address the problems created by the Cahill v. Dublin City
University [2009] IESC 80 with respect to academic tenure.

4. Create a clearer definition of academic tenure and academic
freedom.

Higher education and research are considered by the European
Union to be in a form of crisis, requiring immediate reform and
action. An older circular: Frequently Asked Questions: Why
European Higher Education Systems must be Modernised,
MEMO/06/190 (10/05/2006), the EU lists a series of discrete
problems:

1. European higher education is fragmented and exists without
sufficient linkages.
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2. National regulations are over-detailed, diminishing
responsiveness.

3. European universities have a tendency to uniformity that has
sequestered world-class research and reduced access.

4. Universities are insufficiently prepared for global
competition.

5. Funding for universities is far too low.

6. Access to universities is far too low.

This list is in keeping with more recent research into the higher
education sector, most notably by the Brussels think tank Bruegel,
led by Harvard University economist Philippe Aghion. Bruegel,
some may recall, was recently the author of the European Parliament
evaluation of Troika programmes in the European Union.

Ireland, from a more modest point of view, has not consolidated
all its higher education and research legislation into one legislative
space. This is not unusual when compared to the legislative
arrangements in the UK but is out of keeping with Continental
European practice. Many Nordic and East European higher
education and research sectors have redrafted their legislative
frameworks with the aim of streamlining them and as much as can
be feasibly accomplished, placing them under a single statute. The
structure created by the Universities Act 1997 and the Institutes of
Technology Act 2006 goes a significant distance to enabling the
statutory framework for higher education and research can be
consolidated into a single piece of legislation, enabling periodic
overhaul or modification to become simpler and more transparent.
This is the objective of this piece of legislation.

This legislation radically alters the character of the Higher
Education Authority. The Higher Education Authority’s age is part
of the reason why it continues to have what would be considered to
be problematical in terms of its public service management
objectives. At present, the HEA acts as the regulator, funder and
advocate of the higher education and research sector. The HEA does
not have full control of the research sector, with essential parts being
provided by the Department of Health in the form of the Health
Research Board and the Department of Jobs, Enterprise and
Innovation in the form of Science Foundation Ireland. This
administrative arrangement is no longer considered to be best
practice by the OECD or researchers into public expenditure since
it creates too many potentials for conflicts of interest and generates
a lack of transparency. This Bill attempts to change this by hiving-
off the funding aspect of the HEA to a body to be known as the
Higher Education and Research Grants Committee. This follows the
model of placing the public expenditure aspects of the HEA as close
as possible to the Department of Public Expenditure and Reform,
just falling short of making it a division of the Department of Public
Expenditure and Reform, which was the model followed by the old
UK University Grants Committee until the 1970s. By placing the
issue of funding closer to the Department of Public Expenditure and
Reform, it will enable the discussion of university and research
funding to take place in a more Exchequer-resource conscious
environment. One byproduct of this process will be the discussion of
higher education charges being informed by financial and economic
expertise, something that has been lacking in the past when
discussing higher education and research policy. The benefit of this
situation is that the pool of individuals largely conforms to the



existing HEA pool of senior management and stakeholders with the
added objective of ensuring the chairperson was from outside the
sector, adding transparency.

In addition to the aspects of the HEA that are modified this
legislation attempts to further enshrine the ideas of academic
freedom (where Ireland is a world leader) and academic tenure.
While many people assume that tenure is a special arrangement of
employment ensuring that one can never be fired, it is not. What
tenure does constitute is that employment is not an ‘‘at will’’ contract
and that dismissal cannot be on the grounds of discovering an
unpopular research result or teaching a controversial subject. Much
of what is understood as tenure is actually the norms and practices
of the public service being applied to higher education and research.
This legislation attempts to impose that norm via a statutory
framework.

There are significant modifications made to the governing
structures of higher education institutions. There are three models,
one for universities, one for institutes of technology and one for the
new technological universities. The aim is to ensure that academic
staff, students, alumni, non-academic staff, ministerial appointments
and an academic extern all have the ability to contribute to the
process of governing an educational establishment. An external
chairman that is not the president or provost of the higher education
institution is also important to ensuring that you do not have an
overly captured governing authority. This can be said to be the case
where you have large governing authorities with the majority of
members dependent upon the chairman of the authority for
promotion. The tenure of the president or provost of a higher
education institution has been reduced from the norm of 10 years to
4 years with a single option for renewal. The governing authority
also has limitations placed upon it in a budget context where the
failure to remain within budget for 24 months places the institution
under the control of the Minister.

The final major modification to existing legislation (this legislation
draws mainly on the Universities Act 1997 but also on several pieces
of European, American and international sources) is the creation
and structures for a Technological University. A panel of external
experts would be responsible for making the final decision to create
a Technological University. The earlier sections of the Act already
apply funding, audit, employment and governance structures to the
newly created institutions.

The objective of the legislation laid out here is to ensure that there
is a more transparent statutory structure with an improved form of
financial accountability. This will not entirely solve the crisis
described by the EU as existing in higher education and research but
it will be an initial stage by creating the tools to ensure high quality
higher learning and knowledge creation.

Notes by section:

1. Short title and commencement

2. Definitions

3. Application to higher education and research institutions

Creating a framework that will apply this legislation to
universities, institutes of technology and technological
universities
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4. Revision to the responsibilities of An tÚdarás and the
creation of the Higher Education and Research Grants
Committee

Creating the Higher Education and Research Grants
Committee. Outline of its responsibilities.

5. Bodies subject to An tÚdarás

Enables the HEA to regulate a wide body of higher
education and research organisations, not just the universities
and IOTs.

6. References to higher education and research institutions

Similar to section 4.

7. References to associated bodies to the higher education and
research institutions

Similar to section 4.

8. Expert Panels

Enables the Minister to appoint an expert panel via the HEA.

9. Changing the name of a higher education and research
institution

Allows institutions to change their legal name.

10. Objectives of the higher education and research sector

Purposes and aims of higher education and research in
keeping with the objectives as accepted across the European
Union.

11. Objectives of the higher education and research institutions

Purposes and aims of higher education and research at an
institutional level that are in keeping with the objectives as
accepted across the European Union.

12. Actions and functions of a higher education and research
institute

Actions of higher education and research at an institutional
level that are in keeping with the objectives as accepted
across the European Union.

13. Academic Freedom

An expanded definition of academic freedom in keeping with
EU and US examples.

14. Governing Authority

Modification of the governing authority to ensure it is in
keeping with best governance practice while still allowing
local considerations to be taken into account.



15. Design and composition of the governing authority

Modification of the governing authority to ensure it is in
keeping with best governance practice while still allowing
local considerations to be taken into account.

16. First meeting of the governing authority and role of chairman

Selection of chairman.

17. Responsibilities of the governing authority

Actions of the governing authority and the accountability
framework.

18. Role of the Visitor

Aspects of judicial oversight.

19. Intervention by the Minister and the Visitor

How the Minister can action the Visitor to inquire into the
actions of a higher education establishment.

20. Visitor inquiries

The mechanics of an inquiry.

21. Interim governing authority

Process of transitioning to new governing structures.

22. Appointment of commission on higher education by the
Minister

The power of the Minister to appoint a commission on
higher education.

23. The Chief Officer

Appointment of a president or provost of a college to a 4
year, 1 time renewable position.

24. Staff Tenure

Modification of tenure to reflect Cahill.

25. Staff dispute resolution procedures

Creates a framework for the resolution of disputes that is in
keeping with the objectives of academic freedom and
academic tenure.

26. Academic Council

Educational oversight body establishment.

27. Membership of Academic Council

Educational oversight body establishment, membership.
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28. Meetings of the Academic Council

Educational oversight body establishment, operations.

29. Transition from previous Academic Council to newly
organised one

Educational oversight body establishment, transition.

30. Institutional charter

Charters of higher education establishments.

31. References to the Universities Act 1997 in institutional
charters

Dealing with older charter-established institutions and
applying the new legislative framework to them.

32. Institutional statutes

Statutes of higher education establishments.

33. Planning aims of the governing authority

Strategic planning obligations.

34. Quality Assurance

Quality assurance obligations.

35. Access and Equality

Access and equality obligations.

36. Financial auditing

Auditing requirements.

37. Ability to borrow funds

Power for a higher education establishment to borrow funds
and the limitations that can be imposed on that action.

38. Presentation of financial accounts

Audit practice and submission of supporting documentation
to the HEA and the Grants Committee.

39. Fees

Fee powers at higher education establishments.

40. Strategic Planning

What the strategic plan must contain.

41. Disposal and sale of property by a higher education and
research institution

Institutional property rights.



42. Establishment of a Technological University

Criteria, structure and adjudication panel for a technological
university.

Senator Sean D. Barrett,
April, 2014.

Wt. —. 616. 4/14. Clondalkin. (43708). Gr. 30-15.
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