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Purpose of the Bill
The purpose of this Bill is to render unenforceable (i) a clause

which is contained in a commercial lease, or (ii) a review process
which takes place under a commercial lease, either of which set the
amount of rent at a level which is above the prevailing market rent
at that time.

Problem Posed by Upward Only Rent Reviews
In view of the number of people which they employ and the

potential which they hold for expansion, small businesses are the
lifeblood of the economy. That is why creating the right environment
for job creation, the easing the plight of small businesses and the
fostering of entrepreneurship form a key part of the Government’s
plan for economic recovery and it is also the reason why promises in
these areas feature prominently in the Programme for Government.

Upward only rent reviews are part and parcel of commercial leases
which were entered into during the economic boom and also in the
years prior to it. As a consequence, many businesses struggle to meet
their monthly rent payments — payments which bear no relation to
the level of rent prevailing in the marketplace today. The situation
is exacerbated by the fact that consumer spending and economic
activity is at an all-time low.

For those who manage to keep up with their payments, many have
had to let staff go and those whom they have retained are invariably
now employed on a part-time or reduced hours basis. But in many
respects, they are the lucky ones because such is the burden of
exorbitant levels of rent that so many other businesses had no other
option but to close down.

This Bill will serve as a lifeline to small businesses that are
struggling to cope with excessive rents which bear no reality to rents
now sought on the open market. This Bill will give them the leeway
to agree a level of rent which is reflective of the current rental values
along their street — a value which is reflective of the economic
realities of 2013, not a value which is stuck in 2006.

Existing Legislation
Section 19 of the Residential Tenancies Act 2004 has addressed

the problem of upward only rent review clauses in the context of
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dwellings. Section 3 of that Act indicates that it applies to leases
created both before or after the passing of the Act.

Section 132 of the Land and Conveyancing Law Reform Act 2009
dealt with upward only rent review in commercial leases on a
prospective basis. The effect of this provision has been that rent
review clauses contained in commercial leases, entered into after 28
February 2010, are to be interpreted as providing that the level of
rent payable following such a review may be fixed at an amount
which is less than, greater than or the same as the amount already
being paid. In plain terms this means that the trajectory of rent can
be downward and not just upward only.

However, the problems posed by upward only rent review clauses
which are contained in commercial leases entered into before 28
February 2010 remain problematic and it is the hardship and
problems posed by those pre-28 February 2010 commercial leases
that this Bill seeks to address.

Constitutionality of this Bill
In the past, the Government has cited constitutional obstacles to

the enactment of legislation to tackle upward only rent reviews which
are contained in pre-existing commercial lease agreements.

However, the constitutional position merits closer scrutiny.

In the Constitution, property rights are protected both in Article
40.3.2 and in Article 43 — which are to be read in conjunction with
each other.

It is widely understood that rights expressed in the Constitution
are not absolute; those rights require to be balanced against other
competing rights and interests and in several instances the
Constitution provides that such rights may be delimited by
legislation. In fact such a power is contained in Article 43.2.2 of the
Constitution, where it provides:

‘‘The State, accordingly, may as occasion requires delimit by law
the exercise of the said rights with a view to reconciling their
exercise with the exigencies of the common good.’’

As has been noted in John Kelly’s book on The Irish Constitution,
in two separate cases, ‘‘the Supreme court explicitly relied on Article
43 when holding that the respective pieces of legislation did not
infringe the constitutional guarantee of private property because
they promoted the common good’’. A statement by Mr. Justice
Walsh in Dreher v Irish Land Commission (1984) further supports
this rationale. In that case the Court stated:

‘‘I think it is clear that any State action that is authorised by
Article 43 and conforms to that Article cannot by definition be
unjust for the purpose of Article 40.3.2.’’

This Bill does not seek to abolish ‘‘the right of private ownership or
the general right to transfer, bequeath and inherit property’’ — all
rights which enjoy express protection under Article 43.1.2 of the
Constitution.

There are multiple examples of cases in which the courts have
affirmed the validity of legislation which imposed a limitation on
constitutionally-derived property rights.



This Bill is compatible with the Constitution and is proportionate
to the social and economic objective which it seeks to achieve.

Series of Exceptional Legislative Measures
As a direct result of the financial crisis, several pieces of legislation

that we never thought would be required or even possible, were
enacted. For example, Credit Institutions (Stabilisation) Act 2010
which enabled the State to restructure the banking system, the Anglo
Irish Bank Corporation Act 2009 which enabled the State to
nationalise Anglo, and the Financial Emergency measures in the
Public Interest Act 2009 which introduced a range of public sector
pay cuts and pension cuts.

Each of these pieces of legislation had a significant impact on
property rights and other constitutional rights of citizens. The
context in which those Bills and the exceptional nature of the
measures and powers contained within them was spelled out during
the Second stage debates on those Bills and is also articulated in their
respective preambles. The prevailing economic turmoil also served as
the backdrop.

Democratic Mandate for this Bill
The enactment of this Bill would mark the delivery of a

commitment given by the Government parties jointly in the
Programme for Government and also separately in their respective
manifestos.

Provisions of the Bill
Section 1 of the Bill defines key terms which are used in the Bill,

including ‘‘prevailing market rent’’ and ‘‘relevant lease’’.

Section 2 provides that a clause which is contained in a business
lease which seeks to set the amount of rent payable at a level which
is greater than the amount of the prevailing market rent, will be
unenforceable.

Section 3 provides that a decision deriving from a rent review
process which seeks to set the amount of rent payable at a level
which is greater than the amount of the prevailing market rent, will
be unenforceable.

Section 4 confirms that parties to a lease cannot seek to avoid or
contract out of the terms of section 2 or 3 of the Bill.

Section 5 sets out the short title of the Bill and provides that the
Bill may be brought into force by the Minister for Justice and
Equality.

Senator Fergal Quinn,
Meán Fómhair, 2013.
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