
————————

BILLE NA gCARA-CHUMANN AGUS NA gCUMANN
TIONSCAIL AGUS SOLÁTHAIR (FORÁLACHA

ILGHNÉITHEACHA), 2013
FRIENDLY SOCIETIES AND INDUSTRIAL AND

PROVIDENT SOCIETIES (MISCELLANEOUS PROVISIONS)
BILL 2013

————————

EXPLANATORY MEMORANDUM
————————

1. Purpose of the Bill

The purpose of the Bill is to provide for various amendments to
two codes of legislation, the Friendly Societies Acts and the
Industrial and Provident Societies Acts. The main amendment in the
area of friendly societies provides for the closure of registration of
new societies. The amendments in the area of industrial and
provident societies are aimed at easing the regulatory burden on
co-operative societies and making examinership, currently available
only to companies, accessible to co-operative societies.

2. Layout of the Bill

The Bill is set out in 4 parts, as follows:

Part 1 This part deals with preliminary and general matters,
such as the short title, collective citations, construction,
commencement, definitions and expenses.

Part 2 This part provides for various amendments to the
Friendly Societies Act 1896, principally the cessation of
registration of new societies under the Act.

Part 3 This part provides for a number of amendments to the
Industrial and Provident Societies Act 1893, including
providing for the removal of limits on individual
shareholdings, increasing the amount that a society may
raise in funds without the written permission of the
Registrar of Friendly Societies, providing for appeals
against a decision of the Registrar to be made to the
Circuit Court rather than the High Court as at present,
and allowing greater flexibility to societies regarding
their financial year for the purpose of submission of
annual returns.

Part 4 This Part of the Bill provides for the application of the
existing law on examinership (as applied by the
Companies Acts) to industrial and provident societies,
which at present cannot avail of the examinership
process.
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PART 1

Preliminary and General

Section 1 — Short title, collective citation, construction and
commencement.

This is a standard provision in legislation and sets out the
necessary interpretative provisions to provide clarity in the
understanding and application of the terms of the Bill.

Section 2 — Definition.

This section sets out the definitions used for the purposes of the
Bill.

Section 3 — Expenses.

This section provides that any expenses incurred by the Minister
for Jobs, Enterprise and Innovation in the administration of the Act
may be met out of monies provided by the Oireachtas.

PART 2

Friendly Societies

Section 4 — Definitions.

This section sets out the definitions used for the purposes of this
part of the Bill.

Section 5 — Cessation of registration of societies under Act of 1896.

This section provides that no new friendly societies may be
registered after the coming into operation of this section.

Section 6 — Cessation of formation of separate loan funds.

This section provides that where a friendly society does not, at the
time of the passing of this Act, operate a loan fund as provided for
under Section 46 of the Friendly Societies Act 1896, such society may
not establish a loan fund after the coming into operation of this
section. It does not affect an existing society which currently operates
a loan fund.

Section 7 — Amendment of section 77 of Act of 1896.

Section 77 of the Act of 1896 currently provides that the Registrar
may cancel the registration of a society in certain circumstances, with
the approval of the Treasury (now the Minister). This section
provides that the approval of the Minister to the process will no
longer be necessary (bringing it into line with the Companies Acts).

Section 8 — Performance of duties of Registrar of Friendly Societies.

This section removes the restriction (set out in Section 5(4) of the
Friendly Societies (Amendment) Act 1977) that the Registrar must
be absent for the powers, functions and duties to be exercised and
performed by such other person as the Minister may authorise.

PART 3

Industrial and provident societies

Section 9 — Definitions.

This section sets out the definitions used for the purposes of this
part of the Bill.



Section 10 — Amendment of Act of 1893.

This section provides for a number of amendments to the
Industrial and Provident Societies Act of 1893.

Subsection (a) provides for a removal of the upper limit on the
interest in a society which an individual society member may hold,
where a society so specifies in its rules. The existing upper limit
(€150,000 or 1% of the total assets of the society) remains specified
so that societies which wish to retain this limit may do so without
having to change their existing rules.

Subsection (b) provides that an appeal from a refusal by the
Registrar to register a society, or to register any rules or amendments
of rules, may be made to the Circuit Court rather than the High
Court as currently required.

Subsection (c) provides for the cancellation of registration of a
society to be ‘‘in writing’’ (rather than ‘‘under his hand or seal’’),
and for the removal of the requirement for the Registrar to have the
approval of the Minister to the cancellation. This element mirrors
the provision at section 7 above in the case of friendly societies, and
brings the process closer into line with that applying to companies.

Subsection (d) restricts the requirement on societies to provide a
copy of its rules to every person demanding a copy to supplying a
copy on demand only to its members, on payment of such a fee as
the society may set in its rules. As the rules of a society are required
to be submitted to the Registrar they are accessible to the general
public on demand to the Registrar, on payment of the appropriate
fee.

Subsection (e) provides that annual returns to the Registrar may
be submitted by one of two dates during the year, depending on the
date of a society’s financial year (i.e. the date to which their balance
sheet is made up). This allows societies freedom regarding their
choice of year end, and extends the timeframe for the submission
of the return (moving away from the restricted system currently in
operation and bringing the process more in line with that applying
to companies).

Subsection (f) extends the right of members or persons having an
interest in the funds of the society to inspect the books containing
the names of members to include ‘‘their holdings in the society,
whether in shares or loans’’. This adjustment is being made to
facilitate the removal of the requirement on societies to submit a
triennial return (where this information is currently available), which
is being abolished (see Section 11 below).

Subsection (g) provides for a right for non-members to inspect the
books containing the names of members and their holdings in shares,
at reasonable hours at the registered office of the society. The section
is modelled on the like section in the Companies Acts. Without this
amendment non-members would have no ability to access the
membership or holding details of a society, in the absence of the
triennial return, the requirement for which is being abolished (see
Section 11 below).

Subsection (h) provides for a minor re-wording of the requirement
in the rules to provide for the determination of the amount of
interest in a society a member may hold (consequent on the removal
of the upper limit, as per subsection (a) above).
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Section 11 — Repeal of section 4 of Act of 1913.

This section abolishes the requirement for societies to submit, at
least once in every three years, a return (triennial return) of the
members and their holdings to the Registrar.

Section 12 — Amendment of section 6 of Industrial and Provident
Societies (Amendment) Act 1978.

This section provides for a number of amendments to the
Industrial and Provident Societies (Amendment) Act 1978.

Subsection (a) provides for an increase in the amount which a
society may raise by way of subscription for shares, without the
written permission of the Registrar, from €12,697 (£10,000) to
€30,000.

Subsection (b) extends the exclusions from the requirement to
obtain the written permission of the Registrar to include monies
advanced by a public body to a registered society.

Subsection (c) defines ‘‘public body’’ for the purposes of Section
6 of the 1978 Act.

PART 4

Application of the Companies (Amendment) Act 1990 to Industrial
and Provident Societies

The Companies (Amendment) Act 1990 introduced examinership
into Irish law as a mechanism for the rescue of ailing companies that
had a reasonable prospect of survival. This part of the Bill provides
for the application of the existing law on examinership to industrial
and provident societies, which currently cannot avail of the process.
The sections set out below detail modifications to the 1990 Act
necessary for its understanding or application to industrial and
provident societies.

Section 13 — Definition.

This section sets out the definitions used for the purposes of this
part of the Bill.

Section 14 — Application of Act of 1990 to Industrial and
Provident Societies.

This section provides that the provisions of the Companies
(Amendment) Act 1990, as well as any other provision of the
Companies Acts referred to in that Act, will apply to industrial and
provident societies in the same manner as they apply to companies,
subject to necessary modifications. Section 6A is deleted as the
provisions on Receivers do not apply to industrial and provident
societies. Section 36A (Proceedings by the Registrar) is deleted as it
is restated in a new section 24 of this Bill dealing with Offences.

Section 15 — Construction of references in Act of 1990.

This section construes phrases in the 1990 Act which apply
specifically to companies to the nearest equivalent definition/
meaning for industrial and provident societies.

Section 16 — Application of section 3 of Act of 1990.

Section 3 of the 1990 Act deals with who may petition for
protection of the court, and certain modifications are needed with
regard to industrial and provident societies.



Subsection (a) lists the persons who may apply for the protection
of the court, in particular the number of members of the society
required to present a petition (the number proposed here equates
with the existing proportion of members who are permitted by the
1893 Act to request the Registrar to investigate a society). For ease
of reference, it re-states and updates the references to the list of
societies comprehended by section 3(2)(c) of the 1990 Act (as they
appear elsewhere in the Companies Acts and are not all directly
applicable to industrial and provident societies).

Subsection (b) expands the definition of director to include the
‘‘committee of management or other directing body of an industrial
and provident society’’ and deletes the requirement for the report of
the independent accountant to include his opinion as to whether
further inquiries are needed with a view to proceedings under
Sections 297 or 297A of the principal Companies Act, as these
provisions do not apply to an industrial and provident society.

Section 17 — Application of section 3C of Act of 1990.

Section 3C of the 1990 Act deals with the independent
accountant’s report. This section replaces subsection (4) of that
section in terms of its application to industrial and provident societies
to provide for the fact that the reference to Section 3(2)(c) is to a
reference to that section as modified by this Bill.

Section 18 — Application of section 5 of Act of 1990.

Section 5 of the 1990 Act deals with the effect on creditors and
others of a petition to appoint an examiner. This Section deletes
provisions of the 1990 Act that apply certain sections relating to
orders for relief under section 205 of the principal Companies Act,
which does not apply to societies.

Section 19 — Application of sections 7, 18 and 24.

This section substitutes a reference to the Industrial and Provident
Society Acts (including this Bill) for the reference to ‘‘the Companies
Acts’’ in each of the sections specified to reflect the fact that these
Acts provide the governing legislation for societies (rather than the
Companies Acts).

Section 20 — Application of section 8 of Act of 1990.

This section removes the reference to ‘‘shadow director’’ which is
not a term which has an equivalent meaning in the context of an
industrial and provident society.

Section 21 — Application of section 11 of Act of 1990.

Section 21 deletes subsection 7 which relates to offences under the
1990 Act. (See section 24 below for offences under this Bill).

Section 22 — Application of section 12 of Act of 1990.

Section 22 is a technical amendment providing for clarification in
the case of a society in examinership that it is the Companies Act as
applied by this Bill which is applicable. It also provides for the
deletion of subsection (5) which relates to offences under the 1990
Act. (See section 24 below for offences under this Bill).

Section 23 — Application of sections 28 and 30 of the Act of 1990.

Section 23 deletes subsection (2) in each section, which relate to
offences under the 1990 Act. (See section 24 below for offences
under this Bill).
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Section 24 — Offences.

This is a new section which in subsection (1)(a) to (d) restates the
offences in the 1990 Act for the purposes of this Bill. The penalties
are adjusted in line with the penalties set out in the Companies Bill
2012.

Subsection (2) is new and provides that a court may make an order
to rectify any breach of this Act for which any person is convicted.

Subsection (3) provides that summary proceedings in relation to
an offence under this section may be brought by the Registrar of
Friendly Societies. This is a re-statement of the deleted section 36A
(see section 14), replacing the reference to the Registrar of
Companies.

Financial Implications
It is not expected that significant additional Exchequer costs will

be required arising from the legislation.

Department of Jobs, Enterprise and Innovation,
July, 2013.

Wt. —. 622. 7/13. Clondalkin. (38546). Gr. 30-15.


