
Explanatory Memorandum  

to the Irish Bank Resolution Corporation Act, 2013. 

 

 

Section 1 Interpretation is a standard interpretation 

section which provides for the definition of various terms 

used in the Act.  

 

Section 2 Expenses of Minister provides that the 

expenses incurred by the Minister in the administration of 

this Act shall be paid out of moneys provided by the 

Oireachtas. 

 

Section 3 Purposes of Act sets out the purposes of 

the Act. These include the winding up of IBRC, ending of 

the exposure of the State to IBRC, helping to restore the 

financial position of the State and helping to enable the 

State to re-establish normalised access to the international 

debt markets. Some of the powers of the Minister under 

the legislation are exercised where necessary to achieve a 

purpose of the Act. 

 

Section 4 Special Liquidation Order provides that 

the Minister shall, as soon as practicable after the passing 

of the Act, make an Order, known as a Special Liquidation 

Order, for the purpose of winding up IBRC. After the 

Order is made, no person can apply to wind up or appoint 

an examiner to any subsidiary of IBRC without the 

consent of the Special Liquidator. The winding up of 

IBRC is deemed to have commenced at the time the 

Special Liquidation Order is made. 

 

Section 5 Publication of Special Liquidation Order 

provides for the publication of the Special Liquidation 

Order through the register of companies and by the 

making of regulatory news service announcements. 



Section 6 Effect of Special Liquidation Order 

provides that, with effect from the making of the Special 

Liquidation Order, there shall be an immediate stay on all 

proceedings against IBRC, other than regulatory or 

criminal proceedings, and no further actions or 

proceedings can be issued against IBRC without the 

consent of the High Court. The word “proceedings”, in 

this context, does not include the appointment of a 

receiver under a debenture or charge created by IBRC or a 

counterclaim or cross-claim against IBRC which, if 

successful, would give rise to a right of set-off. The 

Minister may discharge or remove any liquidator or 

examiner that had been appointed to IBRC prior to the 

date of the Special Liquidation Order. The Special 

Liquidation Order also terminates the employment of the 

employees of IBRC, as would happen in an ordinary 

liquidation, but this does not prevent their re-engagement 

by the Special Liquidator. The Special Liquidation Order 

will, subject to exceptions set out elsewhere in the Act, 

have the same effect as the making of a winding up order 

by the Court. 

 

Section 7 Special Liquidator provides that, in the 

Special Liquidation Order, the Minister shall appoint a 

suitably qualified natural person or persons to act as 

Special Liquidator in the winding up of IBRC, on terms 

fixed by the Minister. The Minister may, at any time, 

remove a Special Liquidator and appoint another Special 

Liquidator to act instead. 

A Special Liquidator can also be appointed as a receiver 

by the Central Bank of Ireland and shall not be precluded, 

by such appointment, from carrying out his or her 

functions as Special Liquidator under the Act. A Special 

Liquidator shall not be subject to any requirement to 

obtain the approval of the Central Bank of Ireland before 

acquiring custody or control of any asset in the course of 

the winding up of IBRC.  

 

Section 8 Limitation of power to grant injunctive 

relief provides that, in hearing any application for 

injunctive relief that would, if granted, affect a Special 



Liquidator in the performance of his functions, the court 

shall have regard to the public interest and the purposes of 

this Act. It further provides that the Court will not grant 

injunctive relief where a remedy in damages is available, 

unless satisfied that not granting injunctive relief would 

lead to an injustice. 

 

Section 9 Instructions and Directions provides that 

the Minister shall issue the Special Liquidator with 

instructions setting out the details of the manner in which 

the winding up of IBRC is to proceed and may give a 

direction to the Special Liquidator if he is of the opinion 

that it is necessary for the purposes of the Act to do so. 

The Minister may revoke or amend the instructions or 

directions at any time. A Special Liquidator shall comply 

with any instructions or directions so received from the 

Minister and shall not be liable for anything done in 

accordance with such instructions or directions.  

 

Section 10 Application of Companies Acts to IBRC 

sets out the extent to which the provisions of the 

Companies Acts are modified in their application to the 

liquidation of IBRC. The provision also incorporates the 

modifications set out in the schedules to the Act. 

 

Section 11 Non-application of Part 7 of the Central 

Bank and Credit Institutions (Resolution) Act 2011 to 

IBRC provides that Part 7 of the Central Bank and Credit 

Institutions (Resolution) Act 2011, which makes provision 

for the liquidation of authorised credit institutions, shall 

not apply to the winding up of IBRC.  

 

Section 12 Sales, transfers, securities etc. will help 

avoid uncertainty and consequent instability in the 

financial system by immunising from challenge any 

security created or other act done by IBRC in favour of the 

Central Bank of Ireland and by protecting the various 

other transactions that need to occur in order to facilitate 

the orderly and efficient winding up of IBRC. The section 



provides that the sale or transfer of any asset or liability by 

the Special Liquidator to any person, or the assumption of 

any obligation or liability relating to such sale or transfer, 

shall take effect notwithstanding any legal or equitable 

restriction or incapacity.  The provision also provides 

explicitly for the transfer of causes of action. 

 

Section 13 Minister’s Power of Direction provides that 

the Minister may direct NAMA –  

(a) to bid for and acquire assets from IBRC. The terms 

and conditions, including the price, of every such 

acquisition shall be specified in the direction,  

(b) to acquire assets from the Central Bank of Ireland. 

The terms and conditions of every such 

acquisition, including the price, shall be specified 

in the direction,  

(c) to provide credit facilities to a Special Liquidator 

on such terms and conditions as the Minister shall 

specify 

(d) to take or refrain from taking any action which the 

Minister feels necessary to achieve the purposes of 

this Act  

NAMA shall comply with any direction so received from 

the Minister but may, at its discretion, elect to acquire 

assets itself or arrange for their acquisition by a NAMA 

group entity. This provision will enable the Minister to 

direct NAMA to purchase assets from IBRC with a view 

to winding them down over the medium term and avoiding 

a fire sale. 

 

Section 14 Determination of consideration for 

bank assets to be acquired by NAMA provides that the 

Minister shall issue an instruction to a Special Liquidator 

to appoint a person to carry out an independent valuation 

of any assets that NAMA are to acquire from IBRC under 

section 13. The direction shall specify the method of 

valuation to be applied in this regard, which shall be in 

accordance with standard valuation methodologies. 



The consideration specified by the Minister, in directing 

NAMA to acquire assets from IBRC under section 13, 

shall then be based on the value of the assets concerned as 

determined in accordance with the instruction given to the 

Special Liquidator under this section.  

 

Section 15 Amendment of Act of 2009 amends the 

National Asset Management Agency Act 2009 to allow 

NAMA to perform the functions required of it under this 

Act. The provision also ensures that any staff employed by 

NAMA in the group entity which purchases assets under 

this Act will be officers of NAMA and so will be subject 

to the same obligations and duties as existing officers. 

 

Section 16 IBRC to continue to be a participating 

institution provides that, until 1
st
 July 2013 or such later 

date as the Minister may prescribe, the provisions of the 

National Asset Management Agency Act 2009 shall 

continue to apply to IBRC as if it were a participating 

institution within the meaning of that Act. 

NAMA is also given the power to employ staff in the 

NAMA group entity that will acquire assets pursuant to a 

direction from the Minister under section 13.   

 

Section 17 Powers of Minister to issue securities, 

etc. provides that the Minister may create and issue 

securities subject to such conditions and bearing interest at 

such rate as the Minister thinks fit. For this purpose, or for 

the purpose of the better management of any indebtedness 

incurred by the Minister in that regard, the Minister may 

issue funds from the Exchequer to enable him to engage in 

such transactions of a normal banking nature as he 

considers appropriate. The expenses and other costs 

incurred by the Minister in connection with such 

transactions shall be charged on the Central Fund or the 

growing produce thereof.  

The First Schedule to the National Treasury Management 

Agency Act 1990 is also amended so as to allow the 



powers granted to the Minister under this section to be 

delegated to the National Treasury Management Agency.  

These powers may be used to issue securities which will 

be used to fund transactions such as the discharge of 

guarantees given by the Minister to the Central Bank in 

respect of the credit extended to IBRC by the Central 

Bank. 

 

Section 18 Netting agreements, etc. amends the 

definition of “insolvency proceedings” in the European 

Communities (Settlement Finality) Regulations 2010 so as 

to include the winding up of a body pursuant to this Act. 

Subject to this amendment, this section goes on to state 

that nothing in this Act will affect the operation of various 

listed pieces of financial services legislation.  

 

Section 19 Amendment of certain regulations for 

the purposes of their application to IBRC amends the 

European Communities (Deposit Guarantee Schemes) 

Regulations 1995 so as to apply the provisions of same to 

the winding up of a body pursuant to this Act and also so 

as to allow the Central Bank of Ireland, the Department of 

Finance, the National Treasury Management Agency, the 

National Asset Management Agency, a Special Liquidator 

appointed under this Act, and any of their respective 

agents or advisors, to exchange information in relation to 

persons believed to be depositors of IBRC 

notwithstanding any legal or contractual restrictions that 

might otherwise prevent them from doing so.  

The European Communities (Protection of Employees on 

Transfer of Undertakings) Regulations 2003 are amended 

so as to disapply the provisions of same to any termination 

of employment that occurs as a result of the winding-up of 

a body pursuant to a Special Liquidation Order made by 

the Minister under this Act. An identical disapplication 

would occur in respect of a liquidation by way of a 

winding up order by the High Court under the Companies 

Acts. 



The European Communities (Reorganisation and 

Winding-up of Credit Institutions) Regulations 2011 are 

amended so as to apply the provisions of same to the 

winding-up of a body pursuant to this Act.  

 

Section 20 Disclosure of information provides that 

the Central Bank of Ireland, the Department of Finance, 

the National Treasury Management Agency, the National 

Asset Management Agency, a Special Liquidator 

appointed under this Act, and any of their respective 

agents or advisors, may exchange information in relation 

to persons believed to be depositors of IBRC 

notwithstanding any legal or contractual restrictions that 

might otherwise prevent them from doing so, with the 

exception of section 33AK(1A) of the Central Bank Act 

1942 which reflects confidentiality obligations pursuant to 

European law.  

 

Section 21 Amendment of Land and Conveyancing 

Law Reform Act 2009 provides that the disposal of any 

property of IBRC, whether the disposal occurred before or 

after the passing of this Act, shall not be affected or 

invalidated by section 74 of the Land and Conveyancing 

Law Reform Act 2009 which renders voidable any 

conveyance or voluntary disposition made with the 

intention of defrauding a creditor, subsequent purchaser or 

some other person. 

 

Section 22 Amendment of Stamp Duties 

Consolidation Act 2009 amends section 108B of the 

Stamp Duties Consolidation Act 1999 so as to ensure that 

no liability for Stamp Duty will arise on any transfer to the 

Central Bank of Ireland of securities issued by NAMA or 

on any disposition of property to NAMA or a NAMA 

subsidiary by the Central Bank of Ireland, a Special 

Liquidator appointed under this Act, IBRC or any of its 

subsidiaries.  

 

 



Section 23 Amendment of Central Bank Act 1942 

amends the list of designated enactments in that Act, 

which is the list of legal obligations the breach of which 

can lead to administrative sanctions by the Central Bank in 

its role as regulator of financial service providers, by 

replacing the reference to the 2004 regulations governing 

the winding up of credit institutions with the 2011 

regulations which repealed and replaced them. This will 

ensure that compliance with the obligations under those 

regulations can be regulated by the Central Bank. 

 

Section 24 Amendment of European Communities 

(Deposit Guarantee Scheme) Regulations 1995 is a 

technical amendment that ensures, for the avoidance of 

doubt, that the deposit guarantee scheme applies in respect 

of the Special Liquidation in the same way as it would in 

an ordinary insolvent liquidation of IBRC.  

 

Section 25 Short Title provides that this Act may 

be cited as the Irish Bank Resolution Corporation Act 

2013. 

 

The Schedules set out modifications to the 

operation of the Companies Acts in their application to the 

liquidation of a body under this Act, pursuant to section 

10. It is important to bear in mind that the provisions are 

not amended – they will continue to operate in their 

current form for other liquidations – but their operation is 

modified for the purposes of their application to the 

liquidation of a body under this Act.  


