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AN BILLE UM INSCNE A AITHINT LE DLÍ, 2013
LEGAL RECOGNITION OF GENDER BILL 2013

————————

EXPLANATORY MEMORANDUM

————————

The purpose of the Legal Recognition of Gender Act 2013 is to
provide transgender persons with legal recognition of their preferred
gender. Legal recognition will follow the attaching of a note by An
tArd-Chláraitheoir to the entry concerning the person in the Register
of Births indicating that there is an entry in the Gender Recognition
Register with regard to the that person.

The Bill:

— Secures to people who are transgender or intersex the dignity
of being treated in law as a person of the gender with which
they identify;

— Ensures that the State meets its international legal
obligations under the European Convention on Human
Rights.

Background and explanation

Transgender people can be defined as ‘‘... individuals whose
gender expression and/or gender identity differs from conventional
expectations based on the physical sex they were assigned at birth’’.
This may include — but is not limited to — those who are living as
or who aspire to live as the gender opposite to that officially recorded
at birth.

People who are intersex are people who are born with gender
features that are indeterminate or ambiguous as to gender or who
are born with characteristics of more than one gender. In such cases,
a decision may have been made in good faith at the time of birth to
record the person as being of a specific gender. In some cases, that
decision may conflict with the gender identity as experienced later
in life by that person.

Heretofore, Irish law did not permit the gender marker listed on
birth certificates to be altered unless the gender recorded at the time
of birth constitutes a biological error of fact. In Foy v An tArd-
Chláraitheoir [2007] IEHC 470, the High Court determined that
where the biological indicators of sex at the time of birth clearly
establish that a person was, biologically speaking, of a particular
gender, it is not possible subsequently to alter the recorded gender
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on the basis that a person is transgender. This can cause the
transgender person great distress. It can, moreover, result in
humiliation, embarrassment and breaches of privacy in cases where
the person is required to present a birth certificate that bears a
gender marker that is different from the gender as which the
person presents.

Although a transgender person may have their preferred gender
recorded on their passport (subject to certain conditions contained
in Passports Act 2008, section 11) and on other official documents,
this does not alter the gender of the person for official legal purposes.
In particular, it is not possible formally to alter the gender of the
person as recorded on their birth certificate, unless an error of fact
is established based solely on biological criteria present at the time
of birth.

The decision of the European Court of Human Rights in Goodwin
v United Kingdom, Application 28957/95, 11 July 2002, establishes
that a transgender person is entitled to a process that allows the
person to have their preferred gender recognised in law. This flows
from the right to respect for one’s private life guaranteed by Article
8 of the European Convention on Human Rights. The Court
recognised that the failure to provide a mechanism for gender
recognition caused the applicant considerable and unnecessary
distress, embarrassment and humiliation. The Court further
concluded that the failure to provide such a mechanism did not serve
any legitimate public interest:

‘‘91.... No concrete or substantial hardship or detriment to the
public interest has indeed been demonstrated as likely to flow
from any change to the status of transsexuals and, as regards
other possible consequences, the Court considers that society
may reasonably be expected to tolerate a certain inconvenience
to enable individuals to live in dignity and worth in accordance
with the sexual identity chosen by them at great personal cost.’’

The Court was influenced, in particular, by the solid consensus
amongst Council of Europe states in favour of gender recognition.
Indeed, it is notable that Ireland is one of only a handful of Council
of Europe states that does not provide a mechanism for gender
recognition in respect of transgender and intersex people.

Ireland is a party to the Convention and has committed itself to
complying with the Convention. The High Court in Foy v An tArd-
Chláraitheoir [2007] IEHC 470 concluded that Irish law did not
permit the applicant, a transgender woman, formally to be treated as
being of her preferred gender. Relying upon the decision in
Goodwin, the Court concluded that this stance was in clear breach
of the Convention, and in particular of Article 8 thereof. As a result,
the Court handed down a declaration of incompatibility under
section 5 of the European Convention on Human Rights Act 2003.
This formal verdict did not affect the validity of the law against which
it is directed, which remains in force. Nonetheless, it formally and
solemnly establishes that Ireland is in clear and serious breach of its
international legal obligations. The decision firmly establishes that it
is imperative for the State to change the law to provide a mechanism
whereby people who are transgender may legally be treated as being
of their preferred gender.

Approach taken under the Bill

The European Court of Human Rights has acknowledged that the
specific process chosen for the purpose of gender recognition is a



matter within the discretion of individual states. This Bill seeks to
establish a process that, while incorporating safeguards, is in line with
best practice and, in particular, seeks to address the situation of
transgender and intersex people in a manner that is as respectful to
such persons as possible.

Central to the Bill is a concern to respect the autonomous,
considered decision of the applicant — based on their gender identity
— to determine the gender in which they wish to be legally
recognised. The Bill seeks, in particular, to ensure that the burden
placed on an applicant under this Bill goes no further than is strictly
necessary to ensure that the process for recognition does not
facilitate applications that are not serious.

The Bill seeks to avoid the applicant being required either (a)
to undergo surgery or medical/hormonal treatment to reassign the
person’s gender or (b) to present evidence of a medical diagnosis or
assessment of gender dysphoria. This is in line with the
recommendations of the former Council of Europe Commissioner
for Human Rights, Thomas Hammerberg. In his Issue Paper Human
Rights and Gender Identity (Council of Europe Commissioner of
Human Rights (2009), Issue Paper on Human Rights and Gender
Identity, CommDH/IssuePaper (2009)(2), Strasbourg, July 29, 2009)
the Commissioner stresses that formal gender recognition should not
depend on the assessment of mental health or medical professionals.
Instead, transgender people should be treated as ‘‘subjects who are
responsible for their own health needs.’’ He further observes that
‘‘from a human rights and health care perspective no mental disorder
needs to be diagnosed to give access to treatment for a condition in
need of medical care.’’ The Declaration of the Trans Rights
Conference, Malta, October 28, 2009, (p. 4) affirms this stance:
‘‘... No national or international health institution shall render
transgender identities as mental health disorders.’’

The former Commissioner Hammerberg also rejects as a
prerequisite to formal recognition the requirement of hormonal or
surgical intervention:

‘‘Such requirements clearly run counter to the respect for the
physical integrity of the person. To require sterilisation or other
surgery as a prerequisite to enjoy legal recognition of one’s
preferred gender ignores the fact that while such operations are
often desired by transgender persons, this is not always the case.
Moreover, surgery of this type is not always medically possible,
available, or affordable without health insurance funding. The
treatment may not be in accordance with the wishes and needs
of the patient, nor prescribed by his/her medical specialist. ....’’

This perspective is in keeping with the constitutional case law
affirming the right to bodily integrity of the person (McGee v.
Attorney General [1974] Irish Reports 284, State (Richardson) v.
Mountjoy Prison [1980] Irish Reports 82 and In re a Ward of State
(Withdrawal of Medical Treatment) [1996] 2 Irish Reports 79.)

The Bill provides for the establishment of a Gender Recognition
Register by An tArd-Chláraitheoir. Legal recognition of a person’s
gender identity would follow the submission of a statutory
declaration, as set out in the schedule to the Bill, and the attachment
of a note to the entry concerning the person in the Registry of Births
by An tArd-Chláraitheoir indicating that there is now an entry in
relation to the person in the Gender Recognition Register. Access
to the entries in the Register of Births and the Gender Recognition
Register would be restricted in consideration of the privacy of the
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person. Birth certificates issued subsequent to an application for
legal gender recognition will be indistinguishable from other birth
certificates.

A Consideration of the Marriage Issue

The lack of marriage equality in Ireland creates specific difficulties
for the legal recognition of gender. Gender recognition is possible in
the current legal context however certain legal anomalies are created
in an attempt to fulfil Ireland’s obligation to provide a recognition
scheme. It is important to note that the scheme created under this
legislation differs from that proposed by the Gender Recognition
Advisory Group (GRAG) (Report of the Gender Recognition
Advisory Group, Dublin: Department of Social Protection, 2011) in
that it does not mandate that applicants under the scheme be single
prior to making an application. The requirement to be single is a
direct incorporation of the requirement for same under the Gender
Recognition Act 2004 from the UK. As a result of this requirement,
in the UK an ‘‘informal fast track process’’ has developed which
enables married couples to divorce and get a civil partnership within
48 hours. Such an informal process could never operate in Ireland as
it would contravene the provisions governing divorce clearly stated
in Article 41.3.2 of the Constitution and would thus require a
referendum.

There are marriages where one spouse transitions gender
subsequent to the marriage and the marriage survives the transition
process.

Three possible solutions to this apparent impasse are as follows:
annulling the marriages of transgender people where one spouse
wishes their preferred gender to be recognised; dissolving such
marriages through divorce, or dispensing with the requirement to be
single and permitting such marriages to continue undisturbed. Each
is now considered in turn.

Nullity

The question of the validity of a marriage involving a transgender
spouse can arise in two contexts: where the transition pre-dated the
marriage and where the transition post-dated the marriage. If the
transition pre-dates the marriage, it is void ab initio — deemed never
to have legally occurred — as at the moment of marriage the two
people were of the same legal sex (Corbett v Corbett [1970] 2 All ER
33 as confirmed by Foy v An tArd Chlaraitheoir (No. 1) (2007) IEHC
116.) Where the transition post-dates the marriage, it is not
immediately void, as on the surface both parties satisfied the
requirements for a valid legal marriage at the moment of marriage.
However, it may be voidable — deemed to be void after the fact
— if it can be proven that the transgender spouse, knowing their
transgender identity, entered into the marriage and did not disclose
this information to their spouse and thus engaged in fraud, mistake
or misrepresentation (F v F [1990] 1 IR 348). An alternative
approach is to prove that the non-disclosing transgender spouse is
unable to enter into or sustain a normal marital relationship on the
grounds of their transgender status (UF (otherwise C) v JC [1991] 2
IR 330). It is important to note that where these conditions cannot
be proven a nullity will not be granted. Therefore the transgender
spouse would be unable to make an application for gender
recognition under a scheme as proposed by the GRAG as they would
be potentially unable to nullify their marriage (which they do not
wish to annul in any event).



Divorce

The provisions governing divorce are clearly set out in Article
41.3.2 of the Constitution. A court can only grant a divorce where:

1. at the date of the institution of the proceedings, the spouses
have lived apart from one another for a period of, or periods
amounting to, at least four years during the five years,

2. there is no reasonable prospect of a reconciliation between
the spouses,

3. such provision as the Court considers proper having regard to
the circumstances exists or will be made for the spouses, any
children of either or both of them and any other person
prescribed by law, and

4. any further conditions prescribed by law are complied with.

In the context of married potential applicants these conditions may
not be met. To require married applicants to be divorced prior to
making an application will necessitate that they live apart from their
spouse for four years (despite being happily married and not wanting
to live apart). Additionally, married potential applicants and their
spouses would have to perjure themselves in Court by swearing that
their happy marriage has irretrievably broken down. In these
circumstances, where a judge is aware that a petition for divorce has
been made in order to facilitate an application for gender
recognition, the divorce might not be granted. Consequently, the
transgender spouse would be excluded from the legislative scheme
for gender recognition in contravention of their rights under Article
8 of the European Convention on Human Rights (Goodwin v UK
(2002) ECHR 588 as confirmed by the Irish Courts in Foy v An tArd
Chlaraitheoir (No. 2) (2007) IEHC 470).

It is worth noting that the reason the GRAG recommended the
inclusion of a requirement to be single was a concern that were
applications from married transgender people to be successful it
would result in what appears to be a same-sex marriage post
recognition, which would be in contravention of the Constitutional
protection for the family based on marriage in Article 41.3.1 (Report
of the GRAG, p 29-32). However, it is also noteworthy that these
transgender marriages were contracted as valid opposite-sex
marriages and thus are not legally same-sex marriages, despite
outward appearances.

Dispense with the Requirement to be Single

This Bill makes no mention of the requirement to be single.
Section 3 implicitly permits a validly contracted marriage to remain
a legal marriage post recognition. As stated above, despite outward
appearance, such a marriage is not a same-sex marriage.

As discussed above, when considering the validity of a marriage
(or any other contract) the law concerns itself with the situation at
the moment the contract was created, or in this case the moment of
marriage. Once the formalities for marriage are met (i.e. that the
parties are of age, have capacity to enter a marriage contract and are
of opposite sex) the marriage is valid (Civil Registration Act 2004).
Actions subsequent to the marriage which alter the situation after
the event do not affect the validity of the marriage (AB v NC (2006)
IEHC 127). Therefore once a validly contracted opposite-sex
marriage has been entered into, the marriage continues to be legally
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valid and entitled to Constitutional protection under Article 41.3.1,
notwithstanding that one spouse has transitioned and that this
change has been legally recognised.

Provisions of the Act

Section 1 provides a definition of terms used in the Act for the
sole purpose of statutory interpretation of the Act.

Section 2(1) governs the establishment of the Gender Recognition
Register by An Oifig an Ard-Chláraitheora (Office of the Register
of Births).

Section 2(2) governs the age at which a person may freely apply
for recognition of preferred gender. The section provides that An
tArd-Chláraitheoir will attached a note to the entry concerning the
applicant in the Register of Births indicating that there is an entry
concerning the person in the Gender Recognition Register. The
section stipulates that access to the entry in the Register of Births
will be restricted.

Section 2(3) governs the form of the statutory declaration which
must accompany an application to An tArd-Chláraitheoir for
recognition of an applicant’s preferred gender. The declaration must
specify the applicants (i) preferred gender, (ii) state the applicant’s
intention to live permanently in that gender and (iii) the name and
forename of the applicant to be recorded against the entry on the
Gender Recognition Register. The declaration must be witnessed by
a person authorised to witness the declaration specified in the
Schedule to this Act.

Section 2(4) provides that any person aged 18 or over may apply
for recognition under the Bill. A child under the age of 18 may also
apply through a guardian or guardians.

Section 2(5) specifies that such an application as specified in
Section 1 may be made by a child who has reached 16 years of age
but who has not yet reached 18 years of age with the written consent
of a guardian or guardians.

Section 2(6) specifies that where an application is made on behalf
of a child the guardian shall ensure, as far as is practicable, that due
weight is given to the views of the child, having regard to the child’s
age and maturity; this is in line with a child centred approach. Section
2(6)(b) stipulates that the best interested of the child should be the
paramount concern in this regard.

Section 2(7) stipulates that a new entry in the Gender Recognition
Register may be created by an tArd-Chláraitheoir only upon receipt
of a certified statutory declaration of the form specified in the
Schedule to this Act. The statutory declaration must contain the
criteria specified in Section 2(3) of this Act. An tArd-Chláraitheoir
will also make the appropriate note in the Register of Births.

Section 2(8) specifies that the gender entered in the Gender
Recognition Register will be the true and legal gender of the
applicant beginning on the date of entry in the register and on all
subsequently reissued certificates of birth. The legal gender of the
applicant shall be reproduced on the issuance of all certified copies
of the entry, issued under seal of Oifig an Ard-Chláraitheora, and
shall, without further proof, be received as evidence of the facts
stated therein.



Section 2(9) governs the issuance of certificates of birth by or
concerning a person with an entry on the Gender Recognition
Register. A reissued birth certificate must in all respects be
indistinguishable from an original birth certificate, such that the
certificate will not serve to expose the applicant as a person who has
been recognised as a person of a gender other than that assigned to
them at birth.

Section 2(10) stipulates that birth certificates containing the
particulars entered in the gender recognition register will not be
distinguishable from a certificate containing particulars entered in
the register of births.

Section 2(11) stipulates that the Minister, department officials and
An tArd-Chláraitheoir is required, except where required by law to
do otherwise, to ensure that the privacy and confidentiality of the
applicant is at all times respected and preserved.

Section 2(12) Governs the time limit and procedure for appealing
a refusal by An tArd-Chláraitheoir to record an entry on the Gender
Recognition Register.

Section 2(13) provides for proceedings under i to be held in
camera.

Section 3 specifies the effects of recognition and provides that
recognition is operative from the date of the making of an entry in
the Gender Recognition Register. Section 3(1) specifies that
recognition does not affect the operation of anything duly done
under law or any right or privilege held by the applicant except
where the law otherwise requires. i provides that the gender entered
and recorded in the Gender Recognition Register will be for all
purposes the recognised gender of the person except where the
context or law requires it.

Section 4 establishes the short title of the Act. It further stipulates
that the Act may come into force on such day or days as the Minister
for Social Protection, by commencement order, may determine.
Different provisions of the Act may be brought into force on
separate dates to allow the Minister, her officials, and An tArd-
Chláraitheoir time to make the necessary arrangements to ensure
that the Act, once enacted, can be efficiently implemented. It is
envisaged that the Act should be brought into operation within a
reasonable timeframe, without undue delay.

Schedule

The Schedule to the Bill sets out the statutory declaration required
of an applicant under section 2 of the Bill. It must be signed and
sworn in the presence of a solicitor, commissioner of oaths, notary
public or peace commissioner.

Financial implications

The Bill does not have any significant financial implications for
the Exchequer, the costs involved being minor and incidental.

Senator Katherine Zappone,
June, 2013.

Wt. 63003. 622. 6/13. Clondalkin. (38053). Gr. 30-15.
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