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AN BILLE UM CHOBHSAÍOCHT AGUS ATHCHÓIRIÚ
AIRGEADAIS, 2013

FINANCIAL STABILITY AND REFORM BILL 2013

————————

BILL
entitled5

AN ACT TO PROMOTE THE FINANCIAL STABILITY OF
IRELAND BY IMPROVING ACCOUNTABILITY AND
TRANSPARENCY IN THE FINANCIAL SYSTEM,
REDUCE SYSTEMIC RISK, END “TOO BIG TO FAIL”,
IMPROVE CAPITAL ADEQUACY AND TO PROTECT10
THE STATE FROM NONTRANSPARENT SAFETY NET
SUBSIDIES AND OPEN-ENDED BAILOUTS OF MONET-
ARY AND FINANCIAL INSTITUTIONS.

WHEREAS the deregulation of the Irish banking sector resulted
in an unprecedented expansion of credit in all areas of the economy;15

AND WHEREAS the emergency support by the State to the
banking sector has cost the State in excess of €73,000,000,000 over
the past five years;

AND WHEREAS the subsequent IMF-EU-ECB bailout was pre-
cipitated by the condition of the country’s finances followed by the20
cataclysmic effect of the banking bailouts;

AND WHEREAS the Central Bank of Ireland, in light of the
recommendation of the Basel III accords and the presentation of the
so-called Volker Rule in the U.S. Dodd-Frank Act of 2010 should
consider it a priority to ensure that banking entities that fall under25
the protections of domestic law and have de jure and de facto access
to the public purse as a function of depositor insurance, access to the
discount window of a member of the European System of Central
Banks (ESCB) and/or are systemically important to the point of
being “too big to fail” or “too interconnected to fail” should be made30
subject to more onerous regulatory oversight.

THEREFORE the Oireachtas, for the purposes of the public
good, deems it necessary to regulate monetary and financial insti-
tutions such that they have higher capital ratios such that they act
for the benefit of the Irish economy and Irish society in a fashion35
that does not jeopardise the integrity of the State’s finances or its
economic and political sovereignty.

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:
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PART 1

Interpretation

1.—This Act may be cited as the Financial Stability and Reform
Act 2013.

2.—In this Act— 5

“credit institution” means an institution enumerated in the Credit
Institutions (Financial Support) Scheme 2008 and any body so desig-
nated by the Minister for Finance and/or the Governor of the Central
Bank of Ireland;

“monetary financial institution (MFI)” means financial institutions 10
which together form the money-issuing sector of the euro area. These
include the Eurosystem, resident credit institutions (as defined in EU
law) and all other resident financial institutions whose business is to
receive deposits and/or close substitutes for deposits from entities
other than MFIs and, for their own account (at least in economic 15
terms), to grant credit and/or invest in securities. The latter group
consists predominantly of money market funds;

“prescribed” means prescribed by Regulations made by the Minister;

“shadow bank/shadow banking” means an institution engaged in the
activities of, or the system of, non-deposit taking financial intermedi- 20
aries including but not exclusive to investment banks, hedge funds,
monoline insurance firms and other securities operators that grew up
complementing the traditional banking system;

“the Central Bank of Ireland” is the institution as defined by the
Central Bank Reform Act 2010; 25

“the Minister” means the Minister for Finance.

PART 2

Capital Requirements

3.—(1) (a) The Governor of the Central Bank of Ireland shall,
within 1 year of the date of enactment, establish capital 30
requirements for the ratio of equity capital to total con-
solidated assets for all insured depository institutions,
bank holding companies, credit unions, savings and loan
companies and Irish affiliates of foreign banks.

(b) Such requirements shall reflect historical equity capital 35
ratios chosen by large depository institutions before the
advent of the regulatory framework that encouraged
depositories to favour more highly leveraged deposit and
debt funding.

(c) In no case may the requirements issued under this section 40
require any insured credit institution or MFI or Irish
affiliate of a foreign bank to have less than 10 per cent
of equity capital to total assets.
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(2) (a) The Governor of the Central Bank of Ireland shall estab-
lish equity capital surcharges for all insured depository
institutions, bank holding companies, credit unions, sav-
ings and loan holding companies, the Irish affiliates of
foreign banks and any other MFI or credit institution5
enumerated by the Governor of the Central Bank of
Ireland with at least €1,000,000,000 in total consolidated
assets.

(b) Such capital requirements may increase continuously as a
percentage of total consolidated assets as an institution’s10
total consolidated assets increase.

(c) In no case may the rules issued under this subsection
require any such enumerated MFI, credit institution or
Irish affiliates of foreign banks to have an additional 5
per cent of equity capital to total assets.15

(3) (a) In general, any attempt to structure any activity or trans-
action in such a manner that the purpose or effect of such
activity or affiliation is to evade or attempt to evade the
asset threshold that gives rise to the surcharge provided
in subsection (2)(a) shall be considered a violation of the20
regulatory framework of credit institutions in Ireland as
defined by the Governor of the Central Bank of Ireland
and trigger sanctions under Chapter 3 of the Central
Bank Reform Act 2010.

(b) (i) In general notwithstanding any other provision of law,25
whenever the Governor of the Central Bank of
Ireland or the Minister for Finance has reasonable
cause to believe that a credit institution or MFI or
Irish affiliate of a foreign bank has engaged in an
activity or affiliation in a manner that functions as30
an evasion of the prohibitions described in this
section or otherwise violates such provisions of this
Act, the Central Bank of Ireland shall order, after
due notice and opportunity for hearing, the credit
institution, MFI or Irish affiliate of a foreign bank to35
restrict or divest itself from the activities that are in
violation of this Act.

(ii) Nothing in this section shall be construed to limit the
inherent authority of the Central Bank of Ireland or
the Department of Finance or any other regulatory40
authority of the State to further raise capital under
otherwise applicable provisions of law.

(c) Institutions shall be required to comply with the capital
requirements provided under subsections (1) and (2) no
later than 3 years from the date that final regulations45
implementing such capital requirements are published.

(4) Any institution failing to meet the equity capital requirements
established under this section shall be considered undercapitalised
and subject to sanction by the Central Bank of Ireland and the Min-
ster for Finance.50

4.—Section 3 shall apply to all entities within the Republic of
Ireland defined by the Governor of the Central Bank of Ireland as
being a shadow banking institution.
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5.—Section 3 shall apply to insurance agencies and insurance
brokers as defined by the Central Bank of Ireland if they are engaged
in any form of financial intermediation involving specialised forms
of financial engineering deemed by the Governor of the Central
Bank of Ireland or the Minister for Finance to pose some additional 5
risk to the integrity of the financial system of Ireland.

6.—(1) For the purposes of calculating equity capital require-
ments under this Act, equity capital shall consist of tangible common
equity, defined as common stockholders’ equity less goodwill and
intangible assets plus retained earnings. 10

(2) For the purpose of calculating total consolidated assets—

(a) derivative exposures shall include the fair value of the
derivative exposures without recognising the benefits of
any netting arrangements, unless—

(i) the netting arrangement is documented under a 15
formal master netting arrangement or other formal
arrangement with a derivatives clearing organis-
ation, and

(ii) the credit institution or MFI, as a matter of ongoing
business practice, exchanges collateral on a daily 20
basis, and fulfills all contractual payment require-
ments, including payments for contract termination,
on a net basis, with such net exchange of collateral
and payments encompassing all derivative exposures
covered by the formal arrangement, 25

(b) off-balance-sheet assets shall be included, including finan-
cings of assets for which the issuer has more than minimal
economic or reputational risks or rewards. These include
commitments, direct credit substitutes, acceptances,
standby letters of credit, trade letters of credit, failed 30
transactions, and unsettled securities.

(3) Nothing in this Act shall be interpreted to prevent the
Governor of the Central Bank of Ireland or the Minister from estab-
lishing supplemental risk-based capital requirements for any credit
institution, MFI of Irish affiliate of a foreign bank with more than 35
€1,000,000,000 in total consolidated assets, or any affiliate or subsidi-
ary of such institutions for the purpose of measuring the relative risk
of certain assets and preventing investment in excessive amounts of
riskier assets.

(4) The Governor of the Central Bank shall implement the Basel 40
III global regulatory framework for more resilient banks and bank-
ing systems only where it is more stringent about reporting require-
ments and capital ratios than this Act.

7.—(1) A credit institution or MFI and its affiliates and subsidiar-
ies may not engage in a covered transaction with another affiliate 45
or subsidiary.
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(2) Covered transactions with respect to an affiliate or a subsidi-
ary of a credit institution or MFI shall include:

(a) a loan or extension of credit to the affiliate;

(b) a purchase of or an investment in securities issued by the
affiliate;5

(c) a purchase of assets, including assets subject to an agree-
ment to repurchase, from the affiliate, except such pur-
chase of real and personal property as may be exempted
by the Governor of the Central Bank of Ireland;

(d) a derivative transaction, repurchase agreement, reverse10
repurchase agreement, securities lending transaction, or
securities borrowing transaction with an affiliate;

(e) the issuance of a guarantee, acceptance, or letter of credit,
including an endorsement or standby letter of credit, on
behalf of an affiliate; or15

(f) any transaction or technique enumerated from time-to-
time by the Governor of the Central Bank of Ireland
and/or the Minister.

8.—Any affiliate or subsidiary of a credit institution, MFI, Irish
branch of a foreign bank or insurance entity that does not have a pre-20
existing arrangement with the Central Bank of Ireland for depositor
insurance shall be prohibited from receiving any assistance from the
public exchequer.

9.—Any credit institution, MFI, Irish branch of a foreign bank or
insurance entity that is subject to the jurisdiction of the Central Bank25
of Ireland may only receive assistance from the public exchequer
following the triggering of the provisions of the Central Bank and
Credit Institutions (Resolution) Act 2011 and a decision by Dáil
Éireann supported by a super majority of 75 per cent of its members.

PART 330

Banking Stability

10.—(1) In this Act “ring-fenced body” means an Irish institution
which carries on one or more core activities.

(2) But “ring-fenced body” will include—

(a) all insured depository institutions,35

(b) bank holding companies,

(c) credit unions,

(d) savings and loan holding companies,

(e) the Irish affiliates of foreign banks and any other MFI or
credit institution enumerated by the Governor of the40
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Central Bank of Ireland with at least €1,000,000,000 in
total consolidated assets, or

(f) an Irish institution deemed to be an insurance body or
broker by the Central Bank of Ireland.

(3) An order under subsection (2) may be made in relation to a 5
class of Irish institution only if the Central Bank of Ireland are of
the opinion that the exemption conferred by the order would not be
likely to have a significant adverse effect on the continuity of the
provision in Ireland of core services.

(4) An order under subsection (2) may provide for the exemption 10
to be subject to conditions.

(5) In this section “Irish institution” means a body corporate
incorporated in Ireland.

11.—(1) References in this Act to a “core activity” are to be read
in accordance with this section. 15

(2) The regulated activity of accepting deposits (whether carried
on in Ireland or elsewhere) is a core activity unless it is carried on
in circumstances specified by the Central Bank of Ireland by order.

(3) Those purposes are—

(a) to secure an appropriate degree of protection for the 20
depositors concerned, or

(b) to protect the continuity of the provision in Ireland of
services provided in the course of carrying on the regu-
lated activity of accepting deposits.

(4) The Central Bank of Ireland may by order provide for a regu- 25
lated activity other than that of accepting deposits to be a core
activity, either generally or when carried on in circumstances speci-
fied in the order.

(5) An order under subsection (4) may be made only if the
Central Bank of Ireland are of the opinion— 30

(a) that an interruption of the provision of services provided
in Ireland in the carrying on of the regulated activity con-
cerned could adversely affect the stability of the Irish fin-
ancial system or of a significant part of that system, and

(b) that the continuity of the provision of those services can 35
more effectively be protected by treating the activity as a
core activity.

12.—(1) References in this Act to “core services” are to be read
in accordance with this section.

(2) The following are core services— 40

(a) facilities for the accepting of deposits or other payments
into an account which is provided in the course of carry-
ing on the core activity of accepting deposits,
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(b) facilities for withdrawing money or making payments from
such an account,

(c) overdraft facilities in connection with such an account.

(3) The Central Bank of Ireland may by order provide that any
other specified services provided in the course of carrying on the5
core activity of accepting deposits are also core services.

(4) If an order under core activities provides for an activity other
than that of accepting deposits to be a core activity, the Central Bank
of Ireland must by order provide that specified services provided in
the course of carrying on that activity are core services.10

(5) The services specified by order under subsection (4) must be
services in relation to which the Central Bank of Ireland are of the
opinion mentioned in this section.

13.—(1) References in this Act to an “excluded activity” are to
be read in accordance with this section.15

(2) The regulated activity of dealing in investments as principal
(whether carried on in Ireland or elsewhere) is an excluded activity
unless it is carried on in circumstances specified by the
Central Bank of Ireland by order.

(3) An order under subsection (2) may be made only if the20
Central Bank of Ireland are of the opinion that allowing ring-fenced
bodies to deal in investments as principal in the specified circum-
stances would not be likely to result in any significant adverse effect
on the continuity of the provision in Ireland of core services.

(4) The Central Bank of Ireland may by order provide for an25
activity other than the regulated activity of dealing in investments as
principal to be an excluded activity, either generally or when carried
on in circumstances specified in the order.

(5) In deciding whether to make an order under subsection (4) in
relation to any activity, the Central Bank of Ireland must—30

(a) have regard to the risks to which a ring-fenced body would
be exposed if it carried on the activity concerned, and

(b) consider whether the carrying on of that activity by a ring-
fenced body would make it more likely that the failure of
the body would have an adverse effect on the continuity35
of the provision in Ireland of core services.

(6) An order under subsection (4) may be made only if the
Central Bank of Ireland are of the opinion that the making of the
order is necessary or expedient for the purpose of protecting the
continuity of the provision in the Republic of Ireland of core40
services.

14.—(1) The Central Bank of Ireland may by order prohibit ring-
fenced bodies from—

(a) entering into transactions of a specified kind or with per-
sons falling within a specified class,45

9
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(b) establishing or maintaining a branch in a specified country
or territory,

(c) holding in specified circumstances shares or voting power
in companies of a specified description.

(2) In deciding whether to make an order under this section 5
imposing a prohibition, the Central Bank of Ireland must—

(a) have regard to the risks to which a ring-fenced body would
be exposed if it did the thing to which the prohibition
relates, and

(b) consider whether the doing of that thing by a ring-fenced 10
body would make it more likely that the failure of the
body would have an adverse effect on the continuity of
the provision in the Republic of Ireland of core services.

(3) An order under this section may be made only if the Central
Bank of Ireland are of the opinion that the making of the order is 15
necessary or expedient for the purpose of protecting the continuity
of the provision in Ireland of core services.

(4) An order under this section may in particular—

(a) provide for any prohibition to be subject to exemptions
specified in the order, 20

(b) provide for any exemption to be subject to conditions
specified in the order.

15.—(1) An order made under sections 9 to 14 may—

(a) authorise or require the making of rules by a regulator
for the purposes of, or connected with, any provision of 25
the order,

(b) authorise the making of other instruments by a regulator
for the purposes of, or connected with, any provision of
the order,

(c) refer to a publication issued by a regulator, another body 30
in Ireland or an international organisation, as the publi-
cation has effect from time to time.

(2) If the order confers powers on a regulator or authorises or
requires the making of rules or other instruments by a regulator, the
order may also— 35

(a) impose conditions on the exercise of any power conferred
on the regulator,

(b) impose consultation requirements on the regulator,

(c) make the exercise of a power by the regulator subject to
the consent of the Central Bank of Ireland. 40

16.—(1) A ring-fenced body which—

(a) carries on an excluded activity or purports to do so, or
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(b) contravenes any provision of an order under section 13,

is to be taken to have contravened a requirement imposed on the
body by the appropriate regulator under this Act.

(2) The contravention does not—

(a) make a person guilty of an offence,5

(b) make a transaction void or unenforceable,

(c) give rise to any right of action for breach of statutory duty.

(3) In such cases as the Central Bank of Ireland may specify by
order, the contravention is actionable at the suit of a person who
suffers loss as a result of the contravention, subject to the defences10
and other incidents applying to actions for breach of statutory duty.

(4) In this section “the appropriate regulator” in relation to a
ring-fenced body means the Central Bank of Ireland.

17.—(1) In the exercise of its power to make general rules, the
appropriate regulator must in particular make rules—15

(a) requiring a ring-fenced body to make arrangements to
ensure the effective provision to the ring-fenced body of
services and facilities that it requires in relation to the
carrying on of a core activity, and

(b) making provision for the group ring-fencing purposes20
applying to ring-fenced bodies and to authorised persons
who are members of a ring-fenced body’s group.

(2) Section 13 does not affect the power of the appropriate regu-
lator to make general rules imposing restrictions on the extent of the
shares or voting power that a ring-fenced body may hold in another25
company, except where a restriction on the extent of the shares or
voting power that the ring-fenced body may hold in the company is
imposed by order under section 13.

(3) General rules that are required by this section or make pro-
vision falling within subsection (2) are in this Act referred to as “ring-30
fencing rules”.

(4) The “group ring-fencing purposes” are—

(a) ensuring as far as reasonably practicable that the carrying
on of core activities by a ring-fenced body is not
adversely affected by the acts or omissions of other35
members of its group,

(b) ensuring as far as reasonably practicable that in carrying
on its business a ring-fenced body—

(i) is able to take decisions independently of other
members of its group, and40

(ii) does not depend on resources which are provided by
a member of its group and which would cease to be
available to the ring-fenced body in the event of the
insolvency of the other member,
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(c) ensuring as far as reasonably practicable that the ring-
fenced body would be able to continue to carry on core
activities in the event of the insolvency of one or more
other members of its group.

(5) Ring-fencing rules made for the group ring-fencing purposes 5
must include—

(a) provision restricting the power of a ring-fenced body to
enter into contracts with other members of its group
otherwise than on arm’s length terms,

(b) provision restricting the payments that a ring-fenced body 10
may make (by way of dividend or otherwise) to other
members of its group,

(c) provision requiring the disclosure to the appropriate regu-
lator of information relating to transactions between a
ring-fenced body and other members of its group, 15

(d) provision requiring a ring-fenced body to ensure that its
board of directors (or if there is no such board, the equiv-
alent management body) includes to a specified extent—

(i) members who are treated by the rules as being
independent of other members of the ring-fenced 20
body’s group,

(ii) members who are treated by the rules as being
independent of the ring-fenced body itself, and

(iii) non-executive members,

(e) provision requiring a ring-fenced body to act in accordance 25
with a remuneration policy meeting specified
requirements,

(f) provision requiring a ring-fenced body to act in accordance
with a human resources policy meeting specified
requirements, 30

(g) provision requiring arrangements made by the ring-fenced
body for the identification, monitoring and management
of risk to meet specified requirements,

(h) such other provision as the appropriate regulator considers
necessary or expedient for any of the purposes in subsec- 35
tion (4).

(6) The reference in subsection (5)(e) to a remuneration policy is
a reference to a policy about the remuneration of officers, employees
and other persons who (in each case) are of a specified description.

(7) The reference in subsection (5)(f) to a human resources policy 40
is a reference to a policy about the appointment and management of
officers, employees and other persons who (in each case) are of a
specified description.

(8) In this section “the appropriate regulator”, in relation to a
ring-fenced body, means the Central Bank of Ireland. 45
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18.—(1) The Central Bank of Ireland may include (or not to
include) in ring-fencing rules specified provision relating to—

(a) any of the matters mentioned in section 17, or

(b) any other specified matter.

(2) The power to make an order under this section is exercisable5
only if the Central Bank of Ireland considers it necessary or expedi-
ent to do so—

(a) for any of the group ring-fencing purposes as defined in
section 17(4), or

(b) otherwise for securing the independence of ring-fenced10
bodies from other members of their groups.

(3) “Specified” means specified in the order.

19.—(1) The Central Bank of Ireland must carry out reviews of
its ring-fencing rules.

(2) The first review must be completed before the end of the15
period of years beginning with the day on which the first ring-fencing
rules come into force.

(3) Subsequent reviews must be completed before the end of the
period of 5 years beginning with the day on which the previous
review was completed.20

(4) The Central Bank of Ireland must publish the report of each
review.

(5) The Central Bank of Ireland must lay a copy of the report
before the Oireachtas and the Joint Committee on Finance, Public
Expenditure and Reform.25

PART 4

Non-Bank Financial Entities

20.—Any non-bank financial company under the jurisdiction of
the Central Bank of Ireland that engages in proprietary trading or
takes or retains any equity, partnership, or other ownership interest30
in or sponsors a hedge fund or a private equity fund shall be subject,
by rule, as provided for in Part 2, to an additional capital requirement
for an additional 5 per cent and additional quantitative limits, set
from time-to-time by the Central Bank of Ireland, with regards to
such proprietary trading and taking or retaining any equity, partner-35
ship, or other ownership interest in or sponsorship of a hedge fund
or a private equity fund, except those explicitly permitted activities
by the Central Bank of Ireland as defined by the Governor of the
Central Bank of Ireland.

21.—All provisions of this Act shall apply to the shadow-banking40
sector in Ireland.
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PART 5

Volker Rule Study

22.—(1) Not later than 6 months after the date of enactment of
this Act, the Central Bank of Ireland shall study and make recom-
mendations on implementing the provisions of this Act so as to— 5

(a) promote and enhance the safety and soundness of bank-
ing entities,

(b) protect taxpayers and consumers and enhance financial
stability by minimising the risk that insured depository
institutions and the affiliates of insured depository insti- 10
tutions will engage in unsafe and unsound activities,

(c) limit the inappropriate transfer of State subsidies from
institutions that benefit from deposit insurance and
liquidity facilities of the State to unregulated entities,

(d) reduce conflicts of interest between the self-interest of 15
banking entities and non-bank financial companies super-
vised by the Board, and the interests of the customers of
such entities and companies,

(e) limit activities that have caused undue risk or loss in bank-
ing entities and non-bank financial companies supervised 20
by the Central Bank of Ireland, or that might reasonably
be expected to create undue risk or loss in such banking
entities and non-bank financial companies supervised by
the Central Bank of Ireland,

(f) appropriately accommodate the business of insurance 25
within an insurance company, subject to regulation in
accordance with the relevant insurance company invest-
ment laws, while protecting the safety and soundness of
any banking entity with which such insurance company is
affiliated and of the Irish financial system, 30

(g) appropriately time the divestiture of illiquid assets that are
affected by the implementation of the prohibitions under
Part 3.

(2) This report shall be laid before the Houses of the Oireachtas
for debate by both houses with an aim to present further legislation 35
within 12 months after the date of enactment of this Act.
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