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EXPLANATORY MEMORANDUM
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1. The purpose of the Bill is to set aside, temporarily — for one
year only — the bar on taking legal action for tort or personal
injuries caused by negligence, nuisance or breach of duty, that is set
out by the Statute of Limitations Act, 1957, as amended. Under that
Act, such actions must be initiated within two years from the date at
which the cause of action accrued or the date of knowledge (if later)
of the person injured.

2. The 1957 Act provides, however, for the extension of this period
in the case of ‘‘persons under a disability’’, and sets out a limited
range of circumstances constituting such disability, including that a
person is an infant, or of unsound mind. An amending act of 2000
further extends the grounds for disability to cover persons who had
acts of sexual abuse committed against them before they had reached
full age, and who suffered psychological injury as a result of those or
other acts of sexual abuse, injury of such significance that their will
or ability to make a reasoned decision to bring such action was
substantially impaired. The Bill seeks to extend further the basis for
disability in terms of the 1957 Act, and closely follows the model,
format, and, very largely, the wording of the 2000 Act.

3. As the latter Act has been enacted by the Oireachtas, this close
alignment with that legislation ensures that the Bill now proposed is
fully in line with the Constitution, and that it does not infringe on
the prerogatives of the judiciary. On the contrary, following the
precedent set in the 2000 Act, particular care has been taken to
ensure that this Bill does not infringe on the separation of powers in
Bunreacht na hÉireann. By way of example, section 3 of the Bill
explicitly preserves the power of a court ‘‘to dismiss an action on the
ground of there being such delay between the accrual of the cause
of action and the bringing of the action as, in the interests of justice,
could warrant its dismissal’’.

4. An amending Act of 1991 clarifies that the time within which
an action in respect of an injury can be brought may run from the
date of the relevant person’s knowledge, and defines what that date
means in terms of the person’s knowledge of specific facts, including
that he or she has been injured, that the injury was significant, that
it was attributable, in whole or in part, to the act or omission which
is alleged to constitute negligence, nuisance, or breach of duty, and
the identity of the defendant(s). However, in symphysiotomies and
pubiotomies performed without medical justification, the acquisition
of the relevant knowledge, namely, that significant injury was caused
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by medical negligence, was complex and involved a series of quite
separate discoveries.

5. The vast majority of these victims were young women having
their first child whose knowledge of childbirth was extremely limited.
Many did not realise, at or soon after the time of the operation, that
the injurious sequels they suffered were other than the normal effects
of childbirth. Nor did they understand, for many years or decades
later, that these deleterious consequences were the result of
childbirth operations that had been performed on them without their
knowledge or consent, for these were, in effect, clandestine
operations, which were concealed from them for decades by sections
of the medical profession. Moreover, in a significant number of cases,
the medical records which would have afforded them the certain
knowledge that they were subjected to these operations, have been
destroyed or lost, or are otherwise unavailable. Still less did these
women know that these operations were aberrant, performed — in
preference to Caesarean section — in the absence of medical
justification. To these women, it was inconceivable that an act of
surgery could have been performed on them for any reason other
than their immediate safety and health, and that of their child’s. The
further knowledge that these operations were motivated by doctors’
disapproval of family planning came only in recent years, while the
ultimate revelation that women were also used gratuituously as
clinical material for training and/or experimental purposes came only
in the last year or so, with the publication of a detailed report on
the subject.

6. As a consequence of this lack of knowledge, some survivors
have never initiated proceedings, nor even sought professional
advice, while others only did so, in very many cases, decades after
the wrongful acts to which they were subjected were committed.

7. Against this background, survivors of symphysiotomy and
pubiotomy are exposed to the risk that uncertainty would attach to
their date of knowledge that serious injury was done to them,
wrongfully or negligently, and involving breaches of duty by various
persons, consequent entirely on these surgical procedures being
performed on the victims without medical justification. The present
Bill aims to protect them from that risk, as a matter of fairness and
justice, given that these operations were performed over five decades
by doctors, unrestrained by the State and the regulatory authorities
it established or empowered. It will, of course, remain the case that,
in any actions for tort, personal injury, breach of duty, etc, each
plaintiff will have to prove her case, and that cases will remain to be
decided by the courts on their merits.

8. The specific characteristics of survivors of symphysiotomy and
pubiotomy have been outlined in para 5 above. These are quite
different from those covered by the amending act of 1991, those
subjected, as minors, to acts of sexual abuse. Such acts would always
have been seen by Irish society at large as wrong and/or injurious
and constituting clear grounds for legal action. For the reasons set
out in para 5, the case of survivors of symphysiotomy and pubiotomy
is quite different. It was only belatedly and gradually that the
survivors of these operations came to learn that these operations had
been performed, that they were performed without medical
justification, that they were wrong and/or negligent, gave rise to
serious personal injuries, were otherwise avoidable and were without
medical justification. Nor, unlike in the case of child sexual abuse,
was the wider Irish society, until very late in the day, conscious of
the inherently wrongful nature of these operations. Their inherent
wrongfulness has been denied by the authorities and by the relevant



section of the medical profession since 2001, after the systemic
practice of symphysiotomy and pubiotomy as an elective or non-
emergency procedure was exposed.

9. The case for temporarily setting aside the Statute of Limitations
is far stronger for survivors of symphysiotomy than for those
subjected, as minors, to acts of sexual abuse. The latter had only
their assertions of abuse to ground their case, whereas survivors of
symphysiotomy have medical records showing the performance of
the surgery and damage reports testifying to their injuries.

10. Finally, the Kearney v McQuillan Supreme Court decision,
which was delivered in July 2012, reaffirmed the decision of Mr.
Justice Sean Ryan in the High Court. The Kearney case is the first
time that an institution of the State has declared that symphysiotomy
was not an acceptable operation in Ireland in the prevailing
circumstances. Mr. Justice MacMenamin on behalf of a five-judge
Supreme Court declared that the evidence proved that
symphysiotomy was not a ‘‘generally approved practice’’, and the
performance of this surgery ‘‘was deeply and fundamentally flawed
in a way which should have been obvious to any doctor of similar
skill or specialistation’’.

11. The Kearney decision therefore nullifies the central finding of
the draft Walsh report, because the Supreme Court has decided that
symphysiotomy was not a medically acceptable practice. This is the
first time that any institution of the State has declared the
performance of symphysiotomy to be inherently wrong.

12. Against the above background, a very strong case in fairness
and in justice exists for a relaxation of the strict limitation period,
for one year, of the statute bar, and for this relaxation to apply to
all victims of symphysiotomy and pubiotomy performed without
medical justification. This is the approach taken in the Bill.

13. This Bill affords those women who may wish to avail of its
provisions the opportunity to do so.

14. The following paragraphs contain notes on each proposed
provision of the Bill.

15. Title

This follows the model of the 2000 amending Act.

16. Long Title

This follows closely the model of the 2000 amending Act, except
that it substitutes ‘‘relating to symphysiotomy and pubiotomy
performed on them without medical justification’’ for ‘‘acts of sexual
abuse committed against them prior to their reaching full age’’.

17. Recitals

These recitals have precedents in recent financial legislation, viz.,
the Financial Emergency Measures in the Public Interest Act 2010
and Irish Bank Resolution Corporation Act 2013, and are intended
to draw attention to, and to highlight, both the public interest and
the interest of justice that this legislation serves.

18. Section 1 of the Bill

This follows exactly the model of the 2000 Act.
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19. Section 2 of the Bill and subsection (1) of the proposed new
section 48B for the 1957 Act

This follows the model of the 2000 Act by inserting a new section
48B into the 1957 Act, immediately following section 48A, inserted
by that 2000 Act: the effect is further to extend the characteristics
constituting ‘‘disability’’, as originally set out in section 48 of the 1957
Act. For the reasons set out in paragraphs 5-7 above, the concept of
significant psychological injury impairing decision-making capacity
that is found in section 48A, relating to child sexual abuse is not
appropriate in the case of persons on whom a symphysiotomy or
pubiotomy was performed without medical justification, and,
accordingly, the proposed new section 48B for the 1957 Act extends
the concept of disability to all persons who were subjected to these
operations without medical justification.

20. Subsection (2) of the proposed new section 48B for the 1957
Act

This is, word for word, the same as subsection 2 of section 48A of
the 1957 Act, inserted by the 2000 Act, except that the reference to
the 2000 Act is replaced by one to the proposed new Act, (i.e., the
present Bill).

21. Subsection (3) of the proposed new section 48B for the 1957
Act

This follows, essentially, the model of the corresponding
subsection of section 48A, inserted into the 1957 Act by the 2000
Act, except that the year in which actions may be brought is to run
from enactment of the 2012 Act (i.e., the present Bill) rather than of
the 2000 Act. For the reasons set out in paragraphs 5-7 above, it
is preferable, in the case of persons on whom a symphysiotomy or
pubiotomy was performed without medical justification, to set aside,
for one year, the statute bar for all such persons, whether or not they
have commenced actions before publication of the present Bill or its
enactment. For the avoidance of doubt, reference is made, in
addition to that to the 1957 Act, to the common law/equitable
principle of laches, as a factor that, but for the proposed 2012 Act,
(i.e., the present Bill), might operate to debar persons on whom a
symphysiotomy or pubiotomy was performed without medical
justification from taking an action for tort or personal injuries.

22. Subsection (4) of the proposed new section 48B for the 1957
Act

This follows generally the model of the corresponding subsection
of the 2000 Act.

23. Subsection (5) and (6) of the proposed new section 48B for the
1957 Act

These are exactly the same as the corresponding subsections in
section 48A, inserted by the 2000 Act.

24. Subsection (7) of the proposed new section 48B for the 1957
Act

This, essentially, corresponds to the format of the corresponding
subsection in section 48A, inserted by the 2000 Act, but the
definitions given are of terms used in the present Bill and the
subsection does not define terms that were used in the 2000 Act,
which are not used in, or relevant to, the present Bill.

25. Section 3 of the Bill



This is exactly the same as the corresponding section of the 2000
Act, except that reference to section 48B is substituted for that to
section 48A.

Aibreán, 2013.

Wt. 61706. 622. 4/13. Clondalkin. (36244). Gr. 30-15.
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