
————————

AN BILLE UM STÁDAS COMHIONANN (LEASÚ), 2012
EQUAL STATUS (AMENDMENT) BILL 2012

————————

EXPLANATORY MEMORANDUM

————————

Introduction

This Bill provides for the amendment of certain provisions of the
Equal Status Act 2000 so as to provide in Irish law for the mandatory
introduction within the European Union of unisex premiums and
benefits in insurance as from 21 December 2012.

These amendments give effect to the decision of 1 March 2011 of
the Court of Justice of the EU, in case C-236/09, which declared that
Article 5(2) of Council Directive 2004/113/EC of 13 December 2004,
implementing the principle of equal treatment between men and
women in the access to and supply of goods and services, was invalid
with effect from 21 December 2012. This decision is binding on all
Member States of the EU. The Directive was transposed into
national law by the Equal Status Acts 2000 to 2008.

The provision declared invalid by the Court had allowed an
exception from the principle of equal treatment enunciated in the
Directive, so that insurance companies could price insurance
products differently for men and women, where this difference is
reasonable and supported by actuarial or statistical data.

Ireland availed of this exemption in the Equal Status Act 2000
(as amended by the Civil Law (Miscellaneous Provisions) Act 2008),
permitting gender differentiation to continue in the areas of motor
insurance, life assurance, critical illness cover, income protection
cover, and private annuities and pensions. The Court decision — and
this Bill — does not apply to employment and occupational pensions.

The effect of the ruling is that Ireland is obliged to prohibit by law
the selling of private insurance products which differentiate by
gender on price or benefits and to have such provisions in force on or
before 21 December 2012. The unisex rule will apply to all contracts
concluded for the first time as and from that date. It also applies to
agreements between parties as and from 21 December 2012 to
extend contracts concluded before that date and which would
otherwise have expired.
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Main Provisions

Section 1 provides for the necessary interpretation of words and
phrases used in the Bill.

Section 2 provides for amendment of section 5 of the Equal Status
Act 2000. It limits the existing derogation in section 5 subsection 2
from the prohibition on gender discrimination in specified insurance
products, to contracts concluded before 21 December 2012. A new
subsection (4A) is inserted to provide that all contracts within the
categories of motor or life insurance concluded for the first time as
and from 21 December 2012 must comply with the unisex rule. The
second paragraph of this new subsection clarifies that adjustments to
annual motor insurance contracts concluded before 21 December
2012 are not affected.

Finally, Section 2 also provides for the addition of two subsections,
(6) and (7), which have the effect of ceasing with effect from
21 December 2012 the obligation on the Central Bank to compile,
publish and maintain data supporting the State’s decision to permit
gender sensitive pricing of insurance products based on mortality
risk, morbidity risk and the risk of road traffic accidents. This
amendment is consequential to the cessation of the derogation from
unisex insurance in place under Directive 2004/113/EC. The Central
Bank will continue to make available historical data published before
that date, relevant to the period in which the derogation from unisex
insurance was in place under Directive 2004/113/EC.

Section 3 provides for amendment of section 14 of the Principal
Act, to clarify that insurance providers may continue to collect, store
and use gender status or gender-related information which is bona
fide intended for the purposes of reserving and internal pricing,
reinsurance pricing, and life and health underwriting.

Section 4 addresses a minor procedural issue regarding complaints
referred to the Equality Tribunal for mediation. It amends section
24 of the Equal Status Acts, to extend the time available to persons
who have referred equal status complaints to apply for resumption
of the hearing in instances where mediation has not resolved the
dispute between the parties. The amendment will extend the period,
after the issue of a notice of non-resolution, within which a
complainant is allowed to make an application in writing for a
resumption of the hearing, from 28 days to 42 days. This amendment
applies the same conditions to complaints under the Equal Status
Acts on failure of mediation, as are already applicable to resumption
of complaints under the Employment Equality Acts.

Section 5 provides for amendment of section 41 of the Principal
Act, consequential to the amendments at Section 2. It has the effect
of terminating the Minister’s power, which will now become
obsolete, to make regulations in relation to the data to be compiled,
published and maintained by the Central Bank.

Section 6 provides for the short title, collective citations and
construction.
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