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Purpose of Bill

The aim of this Bill is to legislate for the 1992 Supreme Court
judgment in the case of Attorney General v. X, commonly known as
the ‘‘X Case’’, which ruled that abortion is legal in Ireland when the
life of the woman is at risk, including through risk of suicide.

As a result of the rulings of the Irish Supreme Court in Attorney
General v. X and the European Court of Human rights in ABC v.
Ireland, the State is obliged to provide a legislative basis for the legal
termination of a pregnancy in the very limited circumstances where
such treatment is necessary to avert a woman’s death.

The purpose of the Medical Treatment (Termination of Pregnancy
in Case of Risk to Life of Pregnant Woman) (No. 2) Bill 2012 is to
make such legislative provision thereby fulfilling the State’s
obligations to the women of Ireland under the European Convention
on Human Rights.

Provisions of Bill

PART 1

Preliminary and General

Sections 1 and 2 provide details of the short title and definitions
of the Bill.

Section 3 provides for repeal and exceptions to the application of
previous enactments.

Section 4 provides for the making of Ministerial orders in
accordance with this Act.
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PART 2

Provision of Medical Treatment

Section 5(1) provides for the means by which the necessity of
providing a termination to a woman may be assessed. In order to
determine whether such treatment is necessary two medical
practitioners must form an opinion to that effect.

Furthermore, paragraph (b) of this subsection makes specific
provision for termination on the grounds that the woman’s life is at
risk through suicide or some other condition usually assessed or
treated by either a consultant psychiatrist or a clinical psychologist.
In this paragraph, while it is open to two medical practitioners to
determine the necessity for a termination, subparagraph (iii)
stipulates that this may be done ‘‘in the absence of an available
consultant psychiatrist or a clinical psychologist’’.

This provision has been included to ensure that undue delay does
not arise from the lack of availability of a consultant psychiatrist or
a clinical psychologist in a particular instance. The caveat, however,
is intended to ensure that best practice of consulting with either a
consultant psychiatrist or a clinical psychologist be adhered to as far
as is practicable.

Subsection 2(a) provides that it is the entitlement of the woman
to obtain a further opinion should she so wish, that such further
opinion must comply with the requirements of subsection 1 of
Section 4 of the Bill and that such further opinion shall be obtained
from her choice of such medical practitioner or practitioners,
consultant psychiatrist or clinical psychologist. The woman may
choose a medical practitioner or practitioners, consultant psychiatrist
or clinical psychologist independently or may obtain a referral from
the provider(s) of the original opinion.

Subsection 2(b) provides that the woman shall be entitled to make
an appeal to the Medical Council should she so wish and: that such
an appeal can be taken in relation to the necessity for treatment; the
means by which the medical practitioner(s), consultant psychiatrist
or clinical psychologist arrived at their opinion on the necessity for
treatment; and the procedures followed in determining the necessity
for treatment.

This paragraph further provides that the woman, should she so
wish, shall have the entitlement to be represented or heard at such
an appeal mechanism, established under section 5, which shall be
obliged to hear and adjudicate upon such an appeal within one day.
This provision is considered international best practice in such cases
and is intended to ensure that no further risk to the life of the woman
can be caused as the result of delay in such proceedings.

Subsection 3 provides that it is not intended that any part of
Section 4 of the Bill be used to obstruct the provision of treatment
deemed necessary to save the life of a woman as provided for in the
Bill. The purpose of this provision is to ensure that the procedural
safeguards of examination, obtaining further opinion or appeal to
the approved body cannot be used as a means of causing undue
obstruction.

Section 6 This section provides for the establishment by the
Minister of an appeals body which shall adjudicate over appeals
referred to it under section 4(2)(b).



Section 7(1) of this section provides that no individual who is
directly involved in the provision of treatment under this Bill shall
be placed under an obligation to participate if they have an honestly
held objection to so doing. The purpose of this section is to ensure
that the rights of the individual to freedom of expression and religion
are not impeded.

Notwithstanding the provision for objection on reasonable and
honest grounds, certain caveats are placed within this subsection in
order to ensure that the right of the individual to object does not
result in the lack of availability of a medical practitioner to carry out
a procedure to save the life of the woman.

This subsection refers explicitly to an individual ‘‘directly involved
in the provision of medical treatment’’ and may only be invoked by
an individual who matches that criterion exactly. It is not open to
individuals engaged in duties which are ancillary to the direct
performance of a medical procedure provided for by the Bill to
object to performing their duties thereby frustrating the woman in
obtaining treatment. Such provision is considered best practice to
ensure that the provision of treatment to save the life of a woman is
not obstructed as the result of a refusal by individuals engaged in
activities such as management, administration or other ancillary
services to conduct duties that are in some way related to the care
being provided to the woman.

Paragraph (a) indicates that refusal to participate may only occur
where it does not cause an immediate risk to the life of the woman.
This provision is necessary in establishing the balance between the
right of the individual to freedom of expression and the woman’s
right to life.

Paragraph (b) places an obligation upon a medical practitioner
objecting to participation in medical treatment provided for in this
Bill to: provide all relevant information to the woman regarding her
right to treatment; refer/transfer the woman to the care of another
medical practitioner who is competent and readily available to
perform the treatment; or, if immediately necessary to save the life
of the woman, perform the treatment.

Subsection 2 places upon the healthcare institution the ultimate
duty of ensuring that the adequate number of sufficiently qualified
personnel is available to perform treatment for the purposes of this
Bill in order that the woman is not frustrated in obtaining the
requisite treatment from that institution.

Subsection 3 furthermore precludes the implementation of a policy
of refusal to treat a woman seeking a termination under the
provisions of this Bill in order to ensure that the implementation of
the Bill is not frustrated on a local policy level.

Section 8(1) and (2) defines the requirement for consent to be
obtained from a woman upon whom it is proposed to carry out
medical treatment for the purposes of this Act.

Subsection 3 provides for an exception to the requirement of
consent where a woman is incapacitated or otherwise obstructed and
thereby unable to provide consent.

Subsection 4 provides that a minor of 16 years or older has the
capacity to provide consent for medical treatment without the need
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for consent to also be given by her parent or guardian. This provision
is in line with section 23 of the Non-Fatal Offences Against the
Person Act 1997.

Subsection 5 provides that in exceptional circumstances in the case
of a minor under the age of 16 a medical practitioner may proceed
with medical treatment in the absence of the consent of her parents
where that treatment is necessary to avert what is as a matter of
probability a real and substantial risk to the life of the minor. This
subsection derives its authority from Article 42A.2.1° of the
Constitution of Ireland which provides that where a parent fails in
their duty towards their child to such extent that the safety or welfare
of the child is likely to be prejudicially affected, the State as guardian
of the common good shall, by proportionate means as provided by
law, endeavour to supply the place of the parents. This subsection is
intended to ensure that the best interests of the minor in question
may be safeguarded by the medical practitioner.

PART 3

Offences

Section 9 This section is intended to ensure that; a medical
practitioner providing medical treatment under this Act; a woman
obtaining such treatment; or, a third party assisting or facilitating
such treatment, is not obstructed in so doing as a result of the chilling
effect of the prospect of criminal liability.

Section 10 This section provides that should an individual be
convicted under section 5 of the Non-Fatal Offences Against the
Person Act 1997 as a result of having made a threat to kill or
seriously harm a woman, a medical practitioner or a third person
assisting either as a result of medical treatment provided or sought
under this Act the court shall take this conduct into account as an
aggravating factor where sentencing is concerned.

Section 11 This section provides that should an individual be
convicted under section 9 of the Non-Fatal Offences Against the
Person Act 1997 as a result of having coerced a woman, a medical
practitioner or a third person assisting either into abstaining from
obtaining or providing medical treatment under this Act the court
shall take this conduct into account as an aggravating factor where
sentencing is concerned.

Section 12 This section provides that should an individual be
convicted under section 10 of the Non-Fatal Offences Against the
Person Act 1997 as a result of having harassed a woman, a medical
practitioner or a third person assisting either as a result of medical
treatment provided or sought under this Act the court shall take
this conduct into account as an aggravating factor where sentencing
is concerned.

Section 13 This section provides that should an individual be
convicted under section 13 of the Non-Fatal Offences Against the
Person Act 1997 as a result of having endangered a woman, a
medical practitioner or a third person assisting either as a result of
medical treatment provided or sought under this Act the court shall
take this conduct into account as an aggravating factor where
sentencing is concerned.



Section 14 This section provides that should an individual be
convicted under section 15 of the Non-Fatal Offences Against the
Person Act 1997 as a result of having falsely imprisoned a woman, a
medical practitioner or a third person assisting either as a result of
medical treatment provided or sought under this Act the court shall
take this conduct into account as an aggravating factor where
sentencing is concerned.

Deputy Clare Daly,
November, 2012.

Wt. 59756. 629. 11/12. Clondalkin. (33587). Gr. 30-15.
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