
DÁIL ÉIREANN

BILLE AN BHAINC CEANNAIS (MAOIRSIÚ AGUS
FORFHEIDHMIÚ), 2011

CENTRAL BANK (SUPERVISION AND ENFORCEMENT)
BILL 2011

LEASUITHE COISTE
COMMITTEE AMENDMENTS

[No. 43 of 2011] [23 April, 2013]



[Printers Reference]



DÁIL ÉIREANN

BILLE AN BHAINC CEANNAIS (MAOIRSIÚ AGUS FORFHEIDHMIÚ),
2011

—ROGHFHOCHOISTE

CENTRAL BANK (SUPERVISION AND ENFORCEMENT) BILL 2011
—SELECT SUB-COMMITTEE

Leasuithe
Amendments

SECTION 1
1. In page 7, lines 23 to 25, to delete subsection (2) and substitute the following:

“(2) The Central Bank Acts 1942 to 2012 and this Act (other than section 54) may
be cited together as the Central Bank Acts 1942 to 2013 and shall be construed
together.”.

—An tAire Airgeadais.

SECTION 3
2. In page 8, subsection (1), between lines 16 and 17, to insert the following:

“ “contravene” includes fail to comply, and also includes—

(a) attempting to contravene,

(b) aiding,  abetting,  counselling  or  procuring  a  person  to  commit  a
contravention,

(c) inducing,  or  attempting  to  induce,  a  person  (whether  by  threats  or
promises or otherwise) to commit a contravention,

(d) being  (directly or  indirectly)  knowingly concerned  in,  or  a  party to,  a
contravention, and

(e) conspiring with others to commit a contravention;”.
—An tAire Airgeadais.

SECTION 5
3. In page 9, subsection (1), line 29, to delete “Part 1 to Part 4” and substitute

“Parts 1 to 4”.
—An tAire Airgeadais.

4. In page 9, subsection (2), line 30, to delete “Part 1 to Part 8” and substitute
“Parts 1 to 8”.

—An tAire Airgeadais.

5. In page 9, subsection (3), line 32, to delete “Part 1 to Part 7” and substitute
“Parts 1 to 7”.

—An tAire Airgeadais.
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[ SECTION 5 ]

6. In page 9, between lines 34 and 35, to insert the following subsection:

“(4) The amendment of a statutory instrument by subsection (3) does not prevent
or restrict the subsequent amendment or revocation of the instrument by another
statutory instrument.”.

—An tAire Airgeadais.

SECTION 6
7. In page 9, before section 6, to insert the following new section:

“6.—Section 2 of the Statute of Limitations (Amendment) Act 1991 is amended—

(a) in subsection (1), between the words “for the purposes of any provision of
this Act whereby the time within which an action in respect of an injury”
and the words “may be brought” by inserting the words “or an action in
respect of a financial product”,

(b) by inserting the following subsection after subsection (3):

“(4) For the purposes of any provision of this Act whereby the time
within which an action in respect of financial product may be brought
depends on a person’s date of knowledge references to that person’s date
of knowledge are references to the date on which he first had knowledge
of the fact that the financial product was defective.”.”.

—Michael McGrath.

SECTION 9
8. In page 10, subsection (1), line 18, to delete “the reviewee” and substitute “a

reviewer”.
—Michael McGrath.

9. In page 10, subsection (2), lines 26 and 27, to delete paragraph (b) and
substitute the following:

“(b) the period within which the Bank shall nominate a person for approval
under section 11,”.

—Michael McGrath.

SECTION 11
10. In page 11, subsection (1)(a), line 15, to delete “reviewee” and substitute

“Bank”.
—Michael McGrath.

11. In page 11, subsection (1), lines 17 to 21, to delete all words from and
including “, or” in line 17, down to and including “nominated” in line 21.

—Michael McGrath.

12. In page 11, subsection (3), line 30, to delete “or make a nomination under
subsection (1)(b)”.

—Michael McGrath.
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SECTION 12
13. In page 12, subsection (1), line 10, to delete “reviewee” and substitute

“Bank”.
—Michael McGrath.

14. In page 12, subsection (2), lines 16 to 19, to delete paragraph (b).
—Michael McGrath.

15. In page 13, lines 9 to 12, to delete subsection (3).
—Michael McGrath.

SECTION 16
16. In page 13, before section 16, to insert the following new section:

16.—A reviewer shall,  where requested by the Bank,  in such form and within
such period as the Bank may specify, provide an explanation of all or any part of a
report under this Part or the recommendations, if any, made in the report, or of such
other matters relating to the report as the Bank considers appropriate.”.

—An tAire Airgeadais.

[Acceptance of this amendment involves the deletion of section 16 of the Bill.]

SECTION 19
17. In page 14, subsection (1), line 9, after “Part” to insert the following:

“or by the terms of a contract referred to in section 12(1)”.
—An tAire Airgeadais.

18. In page 14, subsection (1), line 11, after “Part” to insert “or under the terms of
such a contract”.

—An tAire Airgeadais.

SECTION 20
19. In page 14, before section 20, but in Part 2, to insert the following new

section:

20.—(1)  The  Bank  may  publish,  in  such  form  and  manner  as  it  considers
appropriate,  guidelines  for  the  purpose  of  providing  practical  guidance  for
reviewees and reviewers relating to the application and operation of this Part.

(2) The guidelines may include different provisions in respect of different classes
of reviewee or reviewer.”.

—An tAire Airgeadais.

20. In page 14, before section 20, to insert the following new section:

“PART 3*

INFORMATION, ETC

CHAPTER 1
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[ SECTION 20 ]

Introductory

21.—(1) The following are persons to whom this Part applies (whether they are
within or outside the State):

(a) a regulated financial service provider;

(b) a person who has applied for an authorisation but whose application has
not been determined;

(c) a person whom the Bank or an authorised officer reasonably believes is or
has been a regulated financial service provider or is or has been acting as,
or claiming or holding himself or herself out to be, a regulated financial
service provider;

(d) a person who is or has been, or whom the Bank or an authorised officer
reasonably believes is or has been, without an authorisation, providing a

financial service in respect of which an authorisation is required;

(e) a  related  undertaking  of  any  of  the  persons  referred  to  in  any of  the
preceding paragraphs;

(f) any person whom the Bank or an authorised officer reasonably believes
may possess or have control of information about—

(i) a financial service, or

(ii) an investment, security or other financial instrument which is, or is to
be,  admitted to trading under the rules and systems of a regulated
market or an equivalent system operating under the law of a territory
other than the State;

(g) any  other  person  whom the  Bank  or  an  authorised  officer  reasonably
believes may possess information about a person referred to in any of the
preceding paragraphs;

(h) a person who is, in relation to a person referred to in any of the preceding
paragraphs, a person mentioned in subsection (2);

(i) a person who is or has been an officer or employee or agent of a person
referred  to  in  any of  the  preceding  paragraphs  or  is,  in  relation  to  a
person who is or has been such an officer, employee or agent, a person
mentioned in subsection (2).

(2) The persons referred to in subsection (1)(h) and (i) are—

(a) an  administrator  within  the  meaning  of  section  1(1)  of  the  Insurance
(No.2) Act 1983,

(b) an  administrator  within  the  meaning  of  section  2  of  the  Investor
Compensation Act 1998,

(c) a  person  appointed  as  an  administrator  of  a  credit  union  by virtue  of
section  137  of  the  Credit  Union  Act  1997  or  appointed  to  act  as  a
provisional administrator of a credit union by virtue of section 138 of that
Act,
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[ SECTION 20 ]

(d) a  special  manager  appointed  pursuant  to  the  Credit  Institutions
(Stabilisation) Act 2010,

(e) a  special  manager  appointed  pursuant  to  the  Central  Bank  and  Credit
Institutions (Resolution) Act 2011,

(f) an examiner, liquidator, receiver or official assignee, and

(g) a  person  with  functions  corresponding  to  those  of  any  of  the  persons
within the preceding paragraphs under the law of a territory other than
the State.

(3) In  subsection (1)(i) “agent”, in relation to a person referred to in subsection
(1)(a) to (h), includes a past (as well as a present) agent and includes the person’s
banker, accountant, solicitor, auditor and financial or other adviser.”.

—An tAire Airgeadais.

[*The proposed new Part comprehends the inclusion of amendments 20 to 32. This
group of amendments involves the deletion of Part 3 of the Bill.]

21. In page 14, before section 20, to insert the following new section:

“CHAPTER 2

Bank’s power to gather information, etc.

22.—(1) Where it is necessary to do so for the purpose of the performance of the
Bank’s functions  under  financial  services  legislation  relating  to  the  proper  and
effective  regulation  of  financial  service  providers,  the  Bank  may,  by  notice  in
writing given to a person to whom this Part applies, require the person—

(a) to provide to the Bank the information specified in the notice,

(b) to provide to the Bank the records so specified, or

(c) to prepare and provide to the Bank the forecasts, plans, accounts or other
documents so specified.

(2)  A person  on  whom  a  requirement  is  imposed  under  subsection  (1) shall
comply with the requirement—

(a) at such time or times, or within such period, as may be specified in the
notice or in a further notice given by the Bank, and

(b) at such place as may be so specified.

(3) The Bank may require that information, records or other documents provided
in compliance with a requirement under subsection (1) be certified or attested as to
their authenticity or correctness in such manner as the Bank may reasonably require,
including by statutory declaration.

(4)  The  Bank  may  take  copies  of,  or  extracts  from,  any  records  or  other
documents provided in compliance with a requirement under subsection (1).
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[ SECTION 20 ]

(5)  This  section  does  not  limit  any  other  power  of  the  Bank  to  require  the
provision of information or records or the preparation and provision of documents.”.

—An tAire Airgeadais.

22. In page 14, before section 20, to insert the following new section:

23.—(1)  The  Bank  may require  that  information,  records  or  other  documents
provided in response to a requirement under  section 22(1)* be provided in such
form and manner as the Bank may reasonably require.

(2) A person who fails to provide any information, records or other documents in
the form reasonably required by the Bank shall be treated as not having provided it
or them in compliance with the requirement.”.

—An tAire Airgeadais.

[*This is a reference to the section proposed to be inserted by amendment No.21]

23. In page 14, before section 20, to insert the following new section:

“CHAPTER 3

Authorised officers

24.—(1) Where it is necessary to do so for the purpose of the performance by the
Bank of its functions under financial services legislation relating to the proper and
effective regulation of financial service providers, the Bank may appoint any of its
officers or employees or other suitably qualified persons to be authorised officers
and to exercise any of the powers conferred by this Chapter.

(2) The Bank may revoke any appointment made by it under subsection (1).

(3) An appointment or revocation under this section shall be in writing.

(4) A person’s appointment by the Bank as an authorised officer ceases on the
earlier of—

(a) the revocation by the Bank of the appointment,

(b) in a case where the appointment is for a specified period, the expiration of
the period,

(c) the person's resignation from the appointment, and

(d) in the case where the person is an officer or employee of the Bank—

(i) the resignation of the person as an officer or employee of the Bank, or

(ii) the termination of the person's employment with the Bank, or when the
person's term of office ceases, for any reason.

(5) Whenever requested to do so by the Bank, an authorised officer shall give to
the Bank a report on the exercise by him or her of all or any of the powers conferred
on an authorised officer by this Chapter.
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[ SECTION 20 ]

(6) In this section “suitably qualified person” means any person (other than an
officer  or  employee  of  the  Bank)  who,  in  the  opinion  of  the  Bank,  has  the
qualifications  and  experience  necessary  to  exercise  the  powers  conferred  on  an
authorised officer by this Chapter.”.

—An tAire Airgeadais.

24. In page 14, before section 20, to insert the following new section:

25.—Every authorised officer appointed by the Bank shall be furnished with a
warrant of his or her appointment, and when exercising a power conferred by this
Chapter shall produce such warrant or a copy of it, together with a form of personal
identification,  for  inspection  if  requested  to  do  so  by a  person  affected  by the
exercise of the power.”.

—An tAire Airgeadais.

25. In page 14, before section 20, to insert the following new section:

26.—(1) Subject  to  subsection (2),  an authorised officer may at  all  reasonable
times enter any premises—

(a) which the authorised officer has reasonable grounds to believe are or have
been used for, or in relation to, the business of a person to whom this Part
applies, or

(b) at, on or in which the authorised officer has reasonable grounds to believe
that records relating to the business of a person to whom this Part applies
are kept.

(2) An authorised officer shall not enter a dwelling, otherwise than—

(a) with the consent of the occupier, or

(b) pursuant to a warrant under section 28*.

(3)  In  this  Chapter  “premises”  includes  vessel,  aircraft,  vehicle  and  any other
means of transport, as well as land and any other fixed or moveable structure.”.

—An tAire Airgeadais.

[*This is a reference to the section proposed to be inserted by amendment No. 27]

26. In page 14, before section 20, to insert the following new section:

27.—(1) An authorised officer may do any one or more of the following:

(a) search and inspect premises entered under  section 26* or pursuant to a
warrant under section 28**;

(b) require a person to whom this Part applies who apparently has control of,
or access to, records, to provide the records;

(c) summon, at any reasonable time, a person to whom this Part applies—

(i) to  give to  the  authorised officer  such  information as  the  authorised
officer may reasonably require,
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[ SECTION 20 ]

(ii) to provide to the authorised officer any records over which the person
has control  of,  or  access to,  and which the authorised officer  may
reasonably require, or

(iii) to provide an explanation of a decision, course of action,  system or
practice or the nature or content of any records provided under this
section;

(d) inspect  records  so  provided  or  found  in  the  course  of  searching  and
inspecting premises;

(e) take copies of or extracts from records so provided or found;

(f) subject to subsection (3), take and retain records so provided or found for
the period reasonably required for further examination;

(g) secure, for later inspection, any records provided or found and any data
equipment, including any computer, in which those records may be held;

(h) secure,  for  later  inspection,  premises  entered  under  section  26* or
pursuant to a warrant under section 28**, or any part of such premises,
for such period as may reasonably be necessary for the purposes of the
exercise  of  his  or  her  powers  under  this  Chapter,  but  only  if  the
authorised officer considers it necessary to do so in order to preserve for
inspection records that he or she reasonably believes may be kept there;

(i) require a  person to whom this Part  applies to answer questions and to
make a declaration of the truth of the answers to those questions;

(j) require a person to whom this Part applies to provide an explanation of a
decision, course of action, system or practice or the nature or content of
any records;

(k) require a  person to whom this  Part  applies  to provide a  report  on any
matter about which the authorised officer reasonably believes the person
has relevant information;

(l) if  a  person  to  whom  this  Part  applies  who  is  required  to  provide  a
particular record is unable to provide it, require the person to state, to the
best of that person's knowledge and belief, where the record is located or
from whom it may be obtained;

(m) require  that  any  information  given  to  an  authorised  officer  under  this
Chapter is to be certified as accurate and complete by such person or
persons and in such manner as the Bank or the authorised officer may
require.

(2) Where records are not in legible form, an authorised officer, in the exercise of
any of his or her powers under this Chapter, may—

(a) operate any data equipment, including any computer, or cause any such
data equipment or computer to be operated by a person accompanying
the authorised officer, and
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[ SECTION 20 ]

(b) require any person who appears to the authorised officer to be in a position
to  facilitate  access  to  the  records  stored  in  any  data  equipment  or
computer or which can be accessed by the use of that data equipment or
computer  to  give  the  authorised  officer  all  reasonable  assistance  in
relation to the operation of the data equipment or computer or access to
the records stored in it, including—

(i) providing the records to the authorised officer in a form in which they
can  be  taken  and in  which  they are,  or  can  be  made,  legible  and
comprehensible,

(ii) giving to the authorised officer any password necessary to make the
records concerned legible and comprehensible, or

(iii) otherwise enabling the authorised officer to examine the records in a
form in which they are legible and comprehensible.

(3) Where the Bank or an authorised officer proposes to retain, pursuant to this
section, any records taken by the authorised officer under subsection (1) for a period
longer than 14 days after the date on which the records are taken, the Bank or the
authorised officer shall, before the end of that period of 14 days, or such longer
period as the person concerned may agree, furnish, on request, a copy of the records
to  the person  who it  appears  to  the  Bank  or  the  authorised  officer, but  for  the
exercise of the powers under this section, is entitled to possession of it.

(4) A person to whom this Part applies shall give to an authorised officer such
assistance as the authorised officer may reasonably require and make available to
the authorised officer such reasonable facilities as are necessary for the authorised
officer to exercise his or her powers under this Chapter including such facilities for
inspecting and taking copies  of any records as  the authorised officer reasonably
requires.

(5) Subject to any warrant issued under section 28**, an authorised officer may be
accompanied, and assisted in the exercise of the officer’s powers under this Chapter,
by such other authorised officers, members of the Garda Síochána or other persons
as the authorised officer reasonably considers appropriate.

(6) An authorised officer may require a person to provide him or her with his or
her name and address where—

(a) the authorised officer has reasonable grounds for believing that the person
—

(i) is committing or has committed  an offence under  financial  services
legislation,

(ii) is committing or has committed a prescribed contravention, or

(iii) has  deliberately concealed  or  destroyed  evidence,  or  is  deliberately
concealing or destroying evidence, or is likely to deliberately conceal
or destroy evidence, of such an offence or a prescribed contravention,

or
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(b) the  authorised  officer  has  reasonable  grounds  for  requiring  such
information  for  the  purpose  of  applying  for  a  warrant  under  this
Chapter.”.

—An tAire Airgeadais.

[*This is a reference to the section proposed to be inserted by amendment No. 25.]

[**This is a reference to the section proposed to be inserted by amendment No. 27.]

27. In page 14, before section 20, to insert the following new section:

28.—(1) Without prejudice to the powers conferred on an authorised officer by or
under any other provision of this Chapter, if a judge of the District Court is satisfied
on the sworn information of the authorised officer that there are reasonable grounds
for believing that records are to be found on, at or in any premises, the judge may
issue  a  warrant  authorising  an  authorised  officer  accompanied  by  such  other
authorised officers or members or the Garda Síochána as may be necessary, at any
time or  times,  within the  period of  validity of  the warrant,  on  production,  if  so
requested, of the warrant—

(a) to enter the premises specified in the warrant,  if need be by reasonable
force, and

(b) to exercise the powers conferred on authorised officers by this Chapter or
such of those powers as are specified in the warrant.

(2) The period of validity of a warrant shall be 1 month from its date of issue but
that period of validity may be extended in accordance with subsections (3) and (4).

(3)  The  authorised  officer  may,  during  the  period  of  validity  of  a  warrant
(including  such  period as  previously extended under  subsection (4)),  apply to  a
judge  of  the  District  Court  for  an  order  extending  the period of  validity of  the
warrant and such an application shall be grounded upon information on oath laid by
the authorised officer stating, by reference to the purpose or purposes for which the
warrant was issued, the reasons why the authorised officer considers the extension
to be necessary.

(4) If the judge of the District Court is satisfied that there are reasonable grounds
for believing, having regard to that information so laid, that further time is needed
so that the purpose or purposes for which the warrant was issued can be fulfilled,
the judge may make an order extending the period of validity of the warrant by such
period as, in the opinion of the judge, is appropriate and just; and where such an
order is made, the judge shall cause the warrant to be suitably endorsed to indicate
its extended period of validity.

(5) Nothing in the preceding subsections prevents a judge of the District Court
from issuing, on foot of a fresh application made under  subsection (1), a further
search warrant under this section in relation to the same premises.”.

—An tAire Airgeadais.

28. In page 14, before section 20, to insert the following new section:
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[ SECTION 20 ]

29.—(1) An authorised officer may attend any meeting relating to the business of
a regulated financial service provider if the authorised officer considers that it is
necessary to attend in order  to assist the Bank in the performance of any of its
functions under financial services legislation.

(2) The attendance of an authorised officer pursuant to subsection (1) at a meeting
referred to in that subsection does not in any circumstances limit the powers of the
authorised officer or of the Bank.”.

—An tAire Airgeadais.

29. In page 14, before section 20, to insert the following new section:

“CHAPTER 4

Supplementary

30.—(1) The provision to the Bank or an authorised officer of any information,
record or other document by a person under this Part shall not be treated, for any
purpose,  as  a  breach  of  any restriction  under  any enactment  or  rule  of  law on
provision by the person or any other person on whose behalf the information, record
or other document is provided.

(2) Where a person required under this Part to provide a record or other document
claims a lien on it, the provision of it shall be without prejudice to the lien.”.

—An tAire Airgeadais.

30. In page 14, before section 20, to insert the following new section:

31.—(1) If any person to whom this Part applies fails or refuses to comply with a
requirement imposed by the Bank or an authorised officer under this Part, the Bank
or the authorised officer may certify the failure or refusal to the High Court.

(2) When the Bank or an authorised officer certifies a failure or refusal referred to
in subsection (1) to the High Court, the High Court may inquire into the case and
may make such order (including interim or interlocutory orders) or direction as the
High Court thinks fit, after hearing—

(a) any witnesses who may be produced against or on behalf of the person
concerned, and

(b) any statement which may be offered in defence.”.
—An tAire Airgeadais.

31. In page 14, before section 20, to insert the following new section:

32.—(1) A person commits an offence if he or she—

(a) obstructs or impedes the Bank or an authorised officer in the exercise of
any powers under this Part,

(b) without reasonable excuse, does not comply with a requirement imposed
under this Part,
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[ SECTION 20 ]

(c) in purported compliance with such a requirement, provides information or
records or other documents to the Bank or an authorised officer that the
person knows to be false or misleading in a material respect, or

(d) falsely represents himself or herself to be an authorised officer.

(2) A person who commits an offence under this section is liable—

(a) on summary conviction, to a class A fine or imprisonment for a term not
exceeding 12 months, or both, or

(b) on  conviction  on  indictment,  to  a  fine  not  exceeding  €250,000  or
imprisonment for a term not exceeding 5 years, or both.

(3) If a person refuses to answer a question asked of him or her or to comply
with any other requirement made, under this Part, on the grounds that the
answer or compliance with the requirement might tend to incriminate the
person and the person is informed of his or her obligation to answer the
question or to comply with the requirement, the person shall not refuse to
answer the question or to comply with the requirement but the answer
given or information provided on that occasion shall not be admissible as
evidence  in  criminal  proceedings  against  the  person  other  than
proceedings against him or her under this section.”.

—An tAire Airgeadais.

32. In page 14, before section 20, to insert the following new section:

33.—(1) In this section—

“the Court” means the High Court;

“privileged legal material” means information which, in the opinion of the High
Court, a person is entitled to refuse to produce on the grounds of legal professional
privilege.

(2) If a person refuses to produce information or give access to it, pursuant to a
request  from  an  authorised  officer  under  this  Part,  on  the  grounds  that  the
information contains privileged legal material, the Bank may, at any time within 6
months (or such longer period as the Court may allow) of the date of such refusal,
apply to the Court for a determination as to whether the information, or any part of
the information, is privileged legal material where—

(a) in relation to the information concerned—

(i) the Bank has reasonable grounds for believing that it is not privileged
legal material, or

(ii) due to the manner or extent to which such information is presented
together with any other information, it is impossible or impractical to
extract only such information,

and

(b) the Bank has reasonable grounds to suspect that the information contains
evidence relating to the commission of a prescribed contravention or an
offence under financial services legislation.

12 

“Privileged legal
material.



[ SECTION 20 ]

(3) A person who refuses to produce information or give access to it, pursuant to a
request  from  an  authorised  officer  under  this  Part,  on  the  grounds  that  the
information contains privileged legal  material shall  preserve the  information and
keep it  in  a  safe  and  secure  place  and manner  pending the  determination of an
application under subsection (2) and shall, if the information is so determined not to
be privileged legal material, produce it in accordance with such order as the Court
considers appropriate.

(4) A person shall be considered to have complied with the requirement under
subsection (3) to preserve information, where the person has complied with such
requirements as may be imposed by an authorised officer under paragraph (g) or (h)
of section 27(1)*.

(5) Where an application is made by the Bank under subsection (2), the Court may
give  such  interim or  interlocutory directions  as  the  Court  considers  appropriate
including, without prejudice to the generality of the foregoing, directions as to the
appointment of a person with suitable legal qualifications possessing the level of
experience,  and  the  independence  from  any  interest  falling  to  be  determined
between the parties concerned,  that the Court considers to be appropriate for the
purpose of—

(a) examining the information, and

(b) preparing a report for the Court with a view to assisting or facilitating the
Court in the making by the Court of its determination as to whether the
information is privileged legal material.

(6) An application under subsection (2) shall be by motion and may, if the Court
so directs, be heard otherwise than in public.”.

—An tAire Airgeadais.

[*This is a reference to the section proposed to be inserted by amendment No. 26]

SECTION 20

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 21

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 22

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 23

Section proposed to be deleted.
—An tAire Airgeadais.
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SECTION 24

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 25

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 26

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 27

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 28

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 29

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 30

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 31

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 32
33. In page 20, before section 32, to insert the following new section:
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“PART 4*

AUDITOR ASSURANCE

32.—The  Central  Bank  Act  1997  is  amended  by inserting  the  following  new
section after section 27B:

27BA.—(1) Where the Bank considers it necessary owing to the
nature,  scale  or  complexity  of  the  activities  of  a  regulated
financial  service  provider, it  may,  by  notice  in  writing  to  the
auditor  of  the  regulated  financial  service  provider,  require  the
auditor to conduct an examination for the purpose of providing to
the  Bank  a  statement  as  to  the  extent  to  which  the  regulated
financial service provider has complied with obligations imposed
by or under such provisions of financial services legislation as are
specified in the notice.

(2) The notice—

(a) shall be given not less than 3 months before the date on
which  the  auditor’s  report  on  the  regulated  financial
service provider’s accounts is due to  be submitted to
the Bank, and

(b) shall specify the standards in accordance with which the
examination is to be conducted.

(3) The auditor shall conduct an examination in accordance with
the notice and during the examination shall undertake such testing
procedures  and  obtain  such  information  as  the  auditor  thinks
appropriate.

(4) The auditor shall, not more than 2 months after the date on
which  the  auditor’s  report  on  the  relevant  regulated  financial
service provider’s accounts is due to be submitted to the Bank,
provide  to  the  Bank  a  statement  outlining  the  findings  of  the
examination (including, in particular, the outcome of the testing
procedures undertaken, and the evidence obtained, by the auditor
during the examination).

(5)  If  the  auditor  is  not  satisfied  that  the  regulated  financial
service provider has complied with an obligation imposed under
or  by  virtue  of  the  provisions  of  financial  services  legislation
specified in the notice, the auditor shall include in the statement
the reasons why the auditor is not so satisfied.

(6) The Bank may make regulations prescribing the obligations
imposed by or under provisions of financial services legislation
any or all of which may be specified in a notice under subsection
(1).

(7) The Bank may prescribe an obligation imposed by or under a
provision  of  financial  services  legislation  in  regulations  under
subsection (6) if and only if the provision concerns—
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[ SECTION 32 ]

(a) administrative  or  accounting  procedures  of  regulated
financial service providers,

(b) internal control mechanisms of, or risk management by,
regulated financial service providers, or

(c) the organisational structure or governance of regulated
financial service providers.

(7) Before making regulations under this section the Bank shall
consult  the  Minister  and  the  Minister  for  Jobs,  Enterprise  and
Innovation.

(8)  In  specifying  under  subsection  (2)(b)  the  standards  in
accordance  with  an  examination  is  to  be  conducted,  the  Bank
shall  have  regard  to  internationally  recognised  standards  for
assurance and auditing.”.”.

—An tAire Airgeadais.

[*The proposed new Part comprehends the inclusion of amendments 33 to 34.]

34. In page 20, before section 32, to insert the following new section:

33.—Section 27G of the Central Bank Act 1997 is amended—

(a) in subsection (1) by inserting “27BA(4) or (5),” after “section 27B(2),”,
and

(b) in subsection (3) by inserting “27BA,” after “section 27B,”.”.
—An tAire Airgeadais.

35. In page 20, subsection (1), between lines 20 and 21, to insert the following:

“ “contract of employment” means a contract of employment or of service or of
apprenticeship, whether the contract is express or implied and, if express, whether it
is oral or in writing;”.

—An tAire Airgeadais.

36. In page 20, subsection (1), to delete lines 21 to 30.
—An tAire Airgeadais.

37. In page 21, subsection (1), between lines 4 and 5, to insert the following:

“(b) the threat of suspension, lay-off or dismissal,”.
—An tAire Airgeadais.

38. In page 21, subsection (1), line 14, before “reprisal” to insert “threats of”.
—An tAire Airgeadais.

SECTION 33
39. In page 21, before section 33, to insert the following new section:

“33.—The  Bank  shall  investigate  any information  provided  to  it  by way of  a
protected disclosure under Part V.”.
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—Michael McGrath.

40. In page 22, subsection (2)(a), line 8, to delete “knows or believes might be”
and substitute “believes will be”.

—An tAire Airgeadais.

41. In page 22, subsection (2), between lines 16 and 17, to insert the following:

“(e) It is a reasonable excuse for the purposes of paragraph (c) for a person to
fail to make a disclosure on the ground that the information has already
been disclosed by another person.

(f) Paragraphs (d) and  (e) do not limit what is a reasonable excuse for the
purposes of paragraph (c).”.

—An tAire Airgeadais.

SECTION 34
42. In page 22, before section 34, to insert the following new section:

34.—(1) The Bank may, in such form and manner as it  considers appropriate,
publish  guidelines  for  the  purpose  of  providing  practical  guidance  for  persons
referred  to  in  subsection  (2)(a) of  section  33 relating  to  the  application  and
operation of that section with respect to those persons, including guidelines as to the
assessment by such persons as to whether a disclosure is required to be made.

(2) The guidelines may include different provisions in respect of different classes
of persons referred to in section 33(2)(a).”.

—An tAire Airgeadais.

43. In page 22, lines 34 to 37, to delete subsection (5) and substitute the
following:

“(5)  Subject  to  any enactment  or  rule  of  law, the  Bank  may not  disclose  the
identity of a person who has made a protected disclosure without first obtaining the
person’s consent except in so far as it may be necessary—

(a) for the effective investigation of any matter to which the disclosure relates,
or

(b) for the purposes of—

(i) an inquiry by the Bank under section 33AO or 33AR of the Act of
1942,

(ii) subject to section 57W of the Act of 1942, an appeal to the Appeals
Tribunal under Part VIIA of the Act of 1942,

(iii) an assessment under Part 5 of the Market Abuse (Directive 2003/6/EC)
Regulations 2005 (S.I. No. 342 of 2005),

(iv) an assessment under Part 15 of the Prospectus (Directive 2003/71/EC)
Regulations 2005 (S.I. No. 324 of 2005),

(v) an  assessment  under  Part  10  of  the  Transparency  (Directive
2004/109/EC) Regulations 2007 (S.I. No. 277 of 2007), or
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(vi) investigations and hearings under Part 3 of the Central Bank Reform
Act 2010,

in relation to any matter to which the disclosure relates.”.
—An tAire Airgeadais.

SECTION 35
44. In page 23, between lines 22 and 23, to insert the following subsection:

“(5)  (a)  If  penalisation  of  an employee,  in  contravention of  subsection  (1),
constitutes a dismissal of the employee, as referred to in paragraph (a) of
the definition of “penalisation” in  section 32,  the employee (or, in the
case  of  an  employee  who  has  not  reached  the  age  of  18  years,  the
employee’s  parent  or  guardian,  with  the  employee’s  consent)  may
institute  proceedings  in  respect  of  that  dismissal  under  the  Unfair
Dismissals Acts 1977 to 2007 or to recover damages at common law for
wrongful dismissal and, if the employee or his or her parent or guardian,
as the case may be, does so, a complaint of such dismissal may not be
presented to a rights commissioner under paragraph 1(1) of Schedule 5.

(b) If an employee (or, in the case of an employee who has not reached the
age of 18 years, the employee’s parent or guardian, with the employee’s
consent) presents a complaint to a rights commissioner under paragraph
1(1) of Schedule 5 in respect of a dismissal referred to in paragraph (a),
the employee or his or her parent or guardian, as the case may be, may
not institute  proceedings in  respect  of that  dismissal  under the Unfair
Dismissals Acts 1977 to 2007 or to recover damages at common law for
wrongful dismissal.”.

—An tAire Airgeadais.

45. In page 24, subsection (8), line 4, to delete “subsection (6) or (7)” and
substitute “subsection (7)”.

—An tAire Airgeadais.

46. In page 24, between lines 6 and 7, to insert the following subsection:

“(9)  Summary proceedings for  an  offence under  subsection (6) or  (7) may be
brought and prosecuted by the Minister for Jobs, Enterprise and Innovation.”.

—An tAire Airgeadais.

SECTION 37
47.  In page 24, before section 37, to insert the following new section:

“PART 5*

CUSTOMER PROTECTION

37.—(1) Where the Bank is satisfied—

(a) that there have been widespread or regular relevant defaults by a regulated
financial service provider, and
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(b) that, in consequence of the relevant defaults, customers of the regulated
financial service provider have suffered, are suffering or will suffer loss
or damage,

the Bank may give the regulated financial service provider a direction requiring the
making of appropriate redress to the customers.

(2) In subsection (1) “relevant default” means—

(a) charging  a  customer  an  amount  which  the  regulated  financial  service
provider is not entitled to charge,

(b) providing a customer with a financial service which the customer has not
agreed to receive,

(c) providing a customer with a financial service which was not suitable for
the customer at the time when it was provided,

(d) providing a  customer with  inaccurate  information  which influences the
customer in making a decision about any financial service,

(e) a  failure  of  any  system  or  controls  of  the  regulated  financial  service
provider, or

(f) a prescribed contravention.

(3) In subsection (1) “appropriate redress” means such monetary or other redress
as is specified in the direction and (in the case of redress for pecuniary loss) as does
not exceed the amount of the loss suffered or anticipated to be suffered, together
(where appropriate) with interest at such rate as is so specified.

(4) A direction given under  subsection (1) may require the costs of the Bank in
giving the direction to be met by the regulated financial service provider to whom
the direction is given.

(5)  The  fact  that  a  regulated  financial  service  provider  has  made  redress  in
compliance with a direction given under subsection (1) shall not, of itself, constitute
for any purpose an admission of liability by the regulated financial service provider.

(6)  A decision  by  the  Bank  to  give  a  direction  under  subsection  (1) is  an
appealable decision for the purposes of Part VIIA of the Act of 1942.

(7) The provisions of a direction given under subsection (1) have effect from the
date specified in the direction in relation to them.

(8) A direction given under subsection (1) shall set out—

(a) all terms of the direction, including any specification of a date by which,
or a period within which,  any provision made by it is to be complied
with, and

(b) any incidental, consequential or supplemental provisions for implementing
the direction and securing that it is fully and effectively carried out.

(9)  The Bank may publish a  direction given under  subsection (1) in  any such
manner as the Bank considers appropriate.
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(10) Where the Bank is considering a complaint, or investigating any other matter,
for the purpose of deciding whether to give a direction under subsection (1) it may
publish  notice  that  it  is  doing  so  in  any  such  manner  as  the  Bank  considers
appropriate.

(11) The duty imposed on the Bank by section 57BX(11) of the Act of 1942 to
refer a complaint to the Financial Services Ombudsman does not apply in relation to
a complaint if the Bank has dealt with the complaint by giving a direction under
subsection (1) or during any period when the Bank is considering the complaint for
the purpose of deciding whether to give such a direction.

(12) The duty imposed on the Financial Services Ombudsman to investigate a
complaint  does  not  apply if  the  Bank  has  dealt  with the  complaint  by giving a
direction under  subsection (1) or during any period when the Bank is considering
the complaint for the purpose of deciding whether to give such a direction.”.

—An tAire Airgeadais.

[*The proposed new Part comprehends the inclusion of amendments 47 to 48]

48.  In page 24, before section 37, to insert the following new section:

38.—A failure  by  a  regulated  financial  service  provider  to  comply  with  any
obligation under financial services legislation is actionable by any customer of the
regulated financial service provider who suffers loss or damage as a result of such
failure.”.

—An tAire Airgeadais.

49. In page 26, between lines 11 and 12, to insert the following subsection:

“(4)  Where  the  Bank  gives  a  direction  under  subsection  (1) to  a  regulated
financial service provider or a related undertaking (in this subsection referred to as
the “principal  provider”),  the Bank may, where it  considers  it  necessary for the
purpose of securing compliance with that direction, give a direction in writing to
any regulated financial service provider at which the principal provider holds an
account  of  any description  to  cease  making  payments  from,  or  entering  into  or
performing  other  transactions  in  respect  of,  such  account  without  the  prior
authorisation of the Bank.”.

—An tAire Airgeadais.

50. In page 26, subsection (4), line 12, after “direction” to insert “under
subsection (1) or (4)*”.

—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

51. In page 26, subsection (5), line 14, after “direction” to insert “under
subsection (1) or (4)*”.

—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

52. In page 26, between lines 20 and 21, to insert the following subsection:
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“(6) If the Bank gives a direction under  subsection (1) or  (4)* the intention of
which, or part of which, is the preservation or restoration of the financial position of
a credit institution within the meaning of Directive 2001/24/EC of the European
Parliament and of the Council of 4 April 20011 and which is capable of affecting the
rights of third parties existing before the direction comes into effect, the Bank shall
declare in the direction that the direction or part of it is made with that intention, in
accordance with that Directive.”.

1OJ No. L125, 5.5.2001, p.15
—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

53. In page 26, subsection (6), line 21, after “direction” to insert “under
subsection (1) or (4)*”.

—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

54. In page 26, subsection (7), line 24, to delete “under this section” and
substitute “under paragraph (a) or (b) of subsection (3)”.

—An tAire Airgeadais.

55. In page 26, between lines 25 and 26, to insert the following subsection:

“(8) A regulated financial service provider to whom a direction is given under
subsection  (4)*  may  apply  to  the  High  Court  for  an  order  setting  aside  the
direction.”.

—An tAire Airgeadais.

[*This  is  a  reference  to  the  subsection  proposed  to  be  inserted  by  amendment
No.49.]

56. In page 26, between lines 31 and 32, to insert the following subsection:

“(9) An application under subsection (8)* shall be made to the High Court within
14 days beginning on the date of receipt of the direction by the regulated financial
service  provider  or  such  further  period  as  the  High  Court  considers  just  and
equitable  in  the  circumstances,  and  the  High  Court  may  make  any  interim  or
interlocutory order as it considers appropriate.”.

—An tAire Airgeadais.

[*This  is  a  reference  to  the  subsection  proposed  to  be  inserted  by  amendment
No.55.]

57. In page 26, subsection (9), line 35, to delete “subsection (7)” and substitute
“subsection (7) or (8)*”.

—An tAire Airgeadais.

[*This  is  a  reference  to  the  subsection  proposed  to  be  inserted  by  amendment
No.55.]

58. In page 26, between lines 36 and 37, to insert the following subsection:

21 



[ SECTION 37 ]

“(10) A decision by the Bank to issue a direction under any of paragraphs (c) to
(g) of subsection (3) is an appealable decision for the purposes of Part VIIA of the
Central Bank Act 1942.”.

—An tAire Airgeadais.

SECTION 38
59. In page 26, subsection (1), line 37, after “under” to insert “subsection (1) or

(4)* of”.
—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

SECTION 39
60. In page 27, subsection (1), line 15, after “under” to insert “subsection (1) or

(4)* of”.
—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

61. In page 27, subsection (2), line 21, after “under” where it secondly occurs to
insert “subsection (1) or (4)* of”.

—An tAire Airgeadais.

[*This is a reference to the subsection proposed to be inserted by amendment No.
49.]

SECTION 40
62. In page 28, subsection (2)(c), line 6, to delete “employees and agents” and

substitute “employees, agents and intermediaries”.
—An tAire Airgeadais.

63. In page 28, subsection (2)(f)(i), line 24, to delete “promotional literature” and
substitute “promotional material (in whatever media)”.

—An tAire Airgeadais.

64. In page 28, subsection (2)(f), to delete lines 27 to 29 and substitute the
following:

“(ii) the  giving  of  specified  information  about  the  regulated  financial
service provider and the financial services provided by it,”.

—An tAire Airgeadais.

65. In page 28, subsection (2)(f), between lines 36 and 37, to insert the following:

“(v) the giving to customers of information about incentives in relation to
financial services, including as to the advantages and disadvantages
of  taking  up  the  incentives,  the  duration  of  their  availability,  the
assumptions on which they are based, their cost, any other material
information  which  customers  should  have  for  deciding  whether  to
take them up and the desirability of seeking of independent  advice
before taking them up,”.
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—An tAire Airgeadais.

66. In page 29, subsection (2), between lines 18 and 19, to insert the following:

“(i) provision specifying requirements which are  to apply in relation to the
provision  of  financial  services  to  customers  for  the  purpose  of
determining the suitability of the financial services for the customers;

(j) provision about the management of conflicts of interest that may arise as
between  customers  and  regulated  financial  service  providers,  their
officers, employees, agents or intermediaries or related undertakings, in
the provision of financial services;”.

—An tAire Airgeadais.

67. In page 29, subsection (2)(j), between lines 37 and 38, to insert the following:

“(iv) requiring  the  giving  of  notification  to  persons  giving  security  or
guarantees in respect of loans, other credit facilities or other financial
services of changes in the terms of the loans, other credit facilities or
other financial services,”.

—An tAire Airgeadais.

68. In page 30, subsection (2), between lines 20 and 21, to insert the following:

“(l) provision requiring—

(i) the giving of reasons for refusals to provide quotations for insurance
cover  applied  for  and  for  not  accepting  claims  under  policies  or
contracts of insurance,

(ii) the  giving  of  notification  in  relation  to  decisions  on  claims  under
policies and contracts of insurance and in relation to the carrying out
of work to repair property under such policies and contracts including
the cost and scope of such work and its certification, and

(iii) the giving of information in relation to appeals procedures;

(m) provision  requiring  the  giving  of  statements  of  account  by  regulated
financial service providers to customers in respect of financial services,
including the information to be given in such statements and the form
and frequency of, and manner in which, such statements may be given;”.

—An tAire Airgeadais.

69. In page 30, subsection (2), to delete lines 38 to 40 and substitute the
following:

“(n) provision about how regulated financial service providers are to deal with
customers who are or are likely to be in financial difficulty (including
customers who are or are likely to be in arrears) including, in relation to
such customers provision—”.

—An tAire Airgeadais.

70. In page 30, subsection (2)(n)(i), line 42, to delete “customers in arrears” and
substitute “such customers”.

—An tAire Airgeadais.
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71. In page 30, subsection (2)(n)(ii), line 44, to delete “customers in arrears” and
substitute “such customers”.

—An tAire Airgeadais.

SECTION 41
72. In page 32, before section 41, to insert the following new section:

41.—(1) Before making regulations under section 40, the Bank—

(a) shall consult with the Minister and for that purpose shall provide to the
Minister a draft of the proposed regulations,

(b) in the case of regulations under  section 40(2)(b), shall also consult with
the Minister  for  Enterprise,  Jobs  and Innovation and  for  that  purpose
shall provide to that Minister a draft of the proposed regulations, and

(c) may consult with such other persons as the Bank considers appropriate to
consult in the circumstances.

(2) (a) This subsection applies to credit unions acting under an authorisation
from the Bank under Part II of the Credit Union Act 1997.

(b) Before making regulations under section 40 in respect of credit unions to
which this subsection applies, the Bank shall also consult with—

(i) the  Credit  Union  Advisory  Committee  (within  the  meaning  of  the
Credit Union Act 1997), and

(ii) any  other  body  that  appears  to  the  Bank  to  have  expertise  or
knowledge of credit unions.”.

—An tAire Airgeadais.

[Acceptance of this amendment involves the deletion of section 41 of the Bill.]

SECTION 44
73. In page 33, before section 44, but in Part 6, to insert the following new

section:

“44.—Part V of the Central Bank Act 1997 is amended by the insertion of the
following after section 36:

“36A.—The Bank shall be the authority in the State for the authorisation
of debt management advisors.

36B.—It shall be an offence for a company registered or operating in the
State or any other person or partnership operating in the State to act as a debt
management  advisor, or  to  claim or  to  hold themselves  out  to  be  a  debt
management advisor, in the State or outside the State unless it is acting under
and within the terms of an authorisation to do so under sections 36C or 36D.

36C.—(1) Subject to the provisions of this Act,  the Bank may grant or
refuse to grant to any person or partnership or company applying to it under
this section an authorisation to operate as a debt management advisor.
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(2) The grant of an authorisation under subsection (1) of this section may
be  given  unconditionally  or  it  may  be  given  subject  to  such  conditions,
including conditions limiting the duration of authorisation, or requirements
or both as the Bank considers fit.

(3) Whenever the Bank refuses to grant authorisation to a proposed debt
management advisor under this section it shall serve notice on the proposed
debt management advisor of its intention to refuse to authorise it and stating
the reasons therefore, and the proposed debt management advisor may within
21 days of receipt of such notice appeal to the Court against the decision.

(4) An application for authorisation under subsection (1) of this section
shall be in such form and contain such particulars as the Bank shall specify
from time to time and, without prejudice to the generality of the aforesaid,
shall  include  such  particulars  or  information as  the  Bank  may request  in
relation to:

(a) the type of business to be carried on or likely to be carried on by
the proposed debt management advisor;

(b) any person or persons having a qualifying shareholding or having
control or ownership of the proposed debt management advisor
including any natural or legal person whose shareholding or other
commercial  relationship  with  the  proposed  debt  management
advisor  might  influence  the  conduct  of  the  proposed  debt
management advisor to a material degree; and

(c) if  the  proposed  debt  management  advisor  is  a  company,  the
Memorandum of Association and Articles of  Association of the
proposed debt management advisor.

(5) A proposed debt management advisor shall not be authorised by the
Bank under this section unless—

(a) if it be a company, that it be incorporated by statute or under the
Companies Acts, or is incorporated outside the State;

(b) if it be an unincorporated body of persons, that they be governed by
a partnership agreement;

(c) if  it  be a  sole trader,  that  he or she satisfies the Bank as to the
probity and competence of the sole trader;

(d) if it be a company or partnership, that it satisfies the Bank as to the
probity and competence of each of the directors and/or managers
and/or partners of the company or partnership;

(e) it satisfies the Bank as to the suitability of each of its qualifying
shareholders;

(f) it provides to the Bank details of the proposed fees and charges that
it will impose for the provision of debt management advice;

(g) it provides to the Bank a current Tax Clearance Certificate; and
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(h) it  provides  whatever  other  information  that  the  Bank  deems  is
appropriate for the purpose of assessing the probity and reliability
of the debt management advisor.

(6) A proposed debt management advisor shall be informed whether or not
authorisation has been granted—

(a) within  two  months  of  the  date  of  receipt  of  the  application  or
within two months of the coming into operation of this section,
whichever is the later, or

(b) where additional information in relation to the application has been
sought  by  the  Bank,  within  a  period  of  two  months  after  the
receipt by the Bank of the additional information or the period of
six months after the receipt of the application, whichever is the
sooner.

(7)  The  Bank  may  impose  conditions  or  requirements  or  both  on  an
authorised debt management advisor which is constituted as a partnership or
sole  trader,  in  order  to achieve an equivalent  level of  supervision to that
pertaining to an authorised debt management advisor which is constituted as
a corporate body.

(8) It shall be an offence for a proposed debt management advisor or any
other  person  to  apply  for  authorisation  under  this  section  knowingly  or
recklessly using false or misleading information, or knowingly or recklessly
making false or misleading statements, in relation to an application for an
authorisation under this section.

(9)  On  receipt  of  its  authorisation  from  the  Bank,  an  authorised  debt
management advisor shall, prior to entering into any agreement to provide
debt management advice to a consumer, present to that consumer for whom
it is providing debt management advice a copy of the authorisation granted
by the Bank.

36D.—(1)  A person  who  is  a  debt  management  advisor  on  the  day
immediately prior to the coming into operation of this section and who is not
deemed to be authorised under section 36C may stand authorised, on the
coming into operation of this  section,  as  an  authorised  debt  management
advisor until  the Bank has granted or refused authorisation to it provided
that, no later than two months after the coming into operation of this Part, it
applies to the Bank under section 36C for authorisation, and, in that section,
references  to  a  proposed  debt  management  advisor  shall  be  construed
accordingly.

(2)  Pending  a  decision  by  the  Bank  to  authorise  a  debt  management
advisor  to  whom subsection  (1)  of  this  section  refers,  or  during  the  two
months  referred  to  in  subsection (1)  of  this  section,  or  during both  such
times, the Bank may do all or any of the following, namely:

(a) impose  such  conditions  or  requirements  or  both  as  it  thinks  fit
relating to the proper and orderly regulation and supervision of the
debt  management  advisor  or  in  relation  to  the  protection  of
consumers,

(b) issue directions under this Act.
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(3) A person to whom subsection (1) of this section refers may appeal to
the Court against the conditions or requirements imposed under this section.
On hearing an application under this subsection of this section, the Court
may confirm, vary or rescind any condition or requirement imposed under
this section.

36E.—(1) The Bank may revoke the authorisation of an authorised debt
management advisor where—

(a) a request is made to it to do so by the authorised debt management
advisor, or

(b) an authorised debt management advisor—

(i) has  failed  to  operate  as  a  debt  management  advisor  within
twelve months of the date on which it was authorised under
this Act, or

(ii) has failed to operate as a debt management advisor for a period
of more than six months, or

(iii) if it is a company, is being wound up,

(c) it is expedient to do so in the interests of the proper and orderly
regulation  and  supervision  of  debt  management  advisors  or  in
order to protect consumers,

(d) an  authorised  debt  management  advisor  or  one  of  its  directors
and/or partners has been convicted on indictment of any offence
under  this  Act  or  any  offence  involving  fraud,  dishonesty  or
breach of trust,

(e) circumstances have materially changed since  the granting of  the
authorisation  such  that  if  an  application  for  authorisation  were
made at the time when the circumstances had materially changed,
a different decision would be taken in relation to the application
for authorisation,

(f) the authorisation was obtained by knowingly or recklessly making
false  or  misleading  statements,  or  by  knowingly  or  recklessly
using false or misleading information,

(g) an authorised debt management advisor has systematically failed to
comply with the condition or requirement of this Act,

(h) an authorised debt management advisor no longer fulfils any or all
of the conditions or requirements which were imposed when the
authorisation was granted or which were subsequently imposed,

(i) an authorised debt management advisor becomes unable or, in the
opinion of the Bank, is likely to become unable to provide any
proper or reliable debt management advice to consumers.

(2) The Bank shall publish notice of revocation of an authorisation of an
authorised debt management advisor in Iris Oifigiúil within fourteen days of
such revocation.
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(3)  Where  the  Bank  revokes  an  authorisation  of  an  authorised  debt
management advisor, the debt management advisor may apply to the Court
within twenty eight days of such revocation for an Order varying or setting
aside the revocation on such terms as the Court thinks fit.

36F.—(1)  The  Bank  shall  administer  the  system  of  regulation  and
supervision of debt management advisors in accordance with the provisions
of this Act in order to promote—

(a) the  maintenance  of  the  proper  and  orderly  regulation  and
supervision of debt management advisors, and

(b) the protection of consumers.

(2) Where the Bank is of the opinion that it is necessary in the interests of
assessing  the  capacity  of  an  authorised  or  proposed  debt  management
advisor  to  provide  debt  management  advice,  it  may  commission  an
independent assessment of the capacity of the proposed debt management
advisor or the authorised debt management advisor.

(3)  Subject  to  subsection  (4)  of  this  section,  the  Minister  may,  after
consulting with the Bank, prescribe by regulation the fee to be paid to the
Bank by a  proposed  debt  management  advisor  or  by an  authorised  debt
management  advisor  supervised  by  it  and  the  Minister  may  prescribe
different fees for different classes of debt management advisors.

36G.—(1)  Without  prejudice  to  the  powers  of  the  Bank  to  impose
conditions or requirements or both under this Act, and, without prejudice to
the powers of the Bank under subsections (2) or (3) of this section, where the
Bank considers it necessary to do so in the interests of the proper and orderly
regulation  and  supervision  of  debt  management  advisors  and  for  the
protection  of  investors,  the  Bank  may  give  a  direction  to  any  or  all
authorised  debt  management  advisors  or  any  or  all  proposed  debt
management advisors in relation to any matter related to the operation of the
provision of debt management advice.

(2) Without prejudice to the powers of the Bank under subsection (1) of
this  section,  and without  prejudice to  the powers of  the  Bank to  impose
conditions or requirements or both under this Act, where the Bank is of the
opinion that it is necessary to do so in the interests of the proper and orderly
regulation and supervision of debt management advisors or for the protection
of investors or both, the Bank may give a direction in writing to the debt
management advisor concerned to suspend for such period (not exceeding
twelve months) the provision of any debt management advice.

(3) Without prejudice to the powers of the Bank to impose conditions or
requirements  or  both  under  subsections  (2)  and  (7)  of  section  36C,  an
authorised debt management advisor shall, upon engagement by a consumer,
and before the provision of any debt management advice—

(a) advise the consumer in writing of the existence, role and function
of the Money Advice and Budgeting Service, and

(b) set out in writing the fees and costs to be charged, in accordance
with  the  debt  management  advisor’s  authorisation,  for  the
provision of debt management advice.
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36H.—It shall  be an offence for a debt  management advisor to  receive
from  or  hold  on  behalf  of  a  consumer  to  whom  it  is  providing  debt
management advice any monies other than monies paid by the consumer for
the provision of debt management advice.

36I.—(1) The Bank shall, after consultation with the Minister, publish a
code of practice in relation to debt management advisors and the provision of
debt management advice and it shall be a condition of authorisation of all
debt management advisors that they shall comply with the terms of the code
of practice.

(2) The Bank shall publish the code of practice concerning the provision of
debt management advice within six months from the coming into force of
this section.

(3) In drawing up the code of practice in relation to the provision of debt
management advice, the Bank shall have regard to—

(a) the interest of consumers and the general public,

(b) the vulnerable position that debtors may find themselves in because
of the significant decline in property values between 2006 and the
date of coming into force of this Act,

(c) any submissions made by authorised debt management advisors.

(4) It shall be an offence for a debt management advisor not to comply
with the Code of Practice published by the Bank.

36J.—(1) A person who contravenes sections 36A to 36H is guilty of an
offence and shall be liable—

(a) on summary conviction to a fine not exceeding €5,000 or, at the
discretion  of  the  Court  in  the  case  of  an  individual,  to
imprisonment for a term not exceeding twelve months, or both, or

(b) on conviction on indictment, to a fine not exceeding €100,000 or,
at  the  discretion  of  the  Court  in  the  case  of  an  individual,  to
imprisonment for a term not exceeding five years, or both.”.”.

—Michael McGrath.

74. In page 33, before section 44, but in Part 7, to insert the following new
section:

44.—(1) If, in the opinion of the Bank, a person has engaged, is engaging or is
about to engage in conduct that involved, involves or would involve contravening a
provision of financial services legislation the Bank may apply to the Court for an
order restraining the person from engaging in the conduct.

(2) If a person has refused or failed, is refusing or failing, or is about to refuse or
fail,  to  do  an  act  that  the  person  is  required  to  do  by or  under  a  provision  of
financial services legislation, the Court may make an order requiring the person to
do that act.
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(3) The Bank may apply ex parte to the Court for an order under this section and
the Court may grant an order in such a case where the Court considers it necessary
to do so in order to achieve the purposes of this section, including (in particular) in
order to preserve the availability of any property, information, record or other thing.

(4) An order under this section may be made on such terms as the Court thinks
appropriate.

(5)  The  Court  may  grant  an  interim  order  pending  the  determination  of  an
application under this section.

(6) The Court may discharge or vary an order made under this section.

(7) The power of the Court to make an order restraining a person from engaging
in conduct referred to in subsection (1) may be exercised—

(a) whether or not it appears to the Court that the person intends to repeat, or
to continue, the conduct,

(b) whether or not the person has previously engaged in that kind of conduct,
and

(c) whether or not there is danger of damage to any other person if the person
engages in that kind of conduct.

(8) The power of the Court to grant an order requiring a person to do an act may
be exercised—

(a) whether or not it appears to the Court that the person intends to refuse or
fail again, or to continue to refuse or fail, to do that act,

(b) whether or not the person has previously refused or failed to do that act,
and

(c) whether or not there is  a  danger of  damage to  any other person if  the
person refuses or fails to do that act.

(9)  Where  the  Court  is  satisfied  that  it  is  desirable  because  of  the  nature  or
circumstances of the case or that it is otherwise in the interests of justice, the whole
or any part of proceedings before it under this section may be heard otherwise than
in public.

(10) If the Bank applies to the Court to make an order under this section, the
Court may not require the applicant or any other person to give an undertaking as to
damages as a condition of granting an interim order.

(11)  Whenever  the  Court  has  power  under  this  section  to  make  an  order
restraining a person from engaging in particular conduct, or requiring a person to do
a particular act, it may, either in addition to or instead of making such an order,
order the person to pay damages to another person.

(12) In this section “the Court” means the High Court.”.
—An tAire Airgeadais.

75. In page 33, subsection (1)(b), line 14, to delete “provision” and substitute
“provider”.

—An tAire Airgeadais.
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SECTION 45
76. In page 33, lines 21 to 33, to delete subsection (1) and substitute the

following:

“(1) This section applies to a person—

(a) on whom any sanction has been imposed under section 33AQ, 33AR or
33AV of the Act of 1942, or

(b) who  has  been  convicted  of  an  offence  under  financial  services
legislation.”.

—An tAire Airgeadais.

77. In page 33, subsection (2), lines 35 and 36, to delete “a regulated financial
service provider” and substitute “a person”.

—An tAire Airgeadais.

78. In page 33, subsection (2)(b), line 41, to delete “another” and substitute
“other”.

—An tAire Airgeadais.

79. In page 33, subsection (3), lines 42 and 43, to delete “the regulated financial
service provider” and substitute “the person”.

—An tAire Airgeadais.

80. In page 34, subsection (3)(c), lines 7 and 8, to delete “the regulated financial
service provider” and substitute “the person”.

—An tAire Airgeadais.

81. In page 34, subsection (5), line 14, to delete “the regulated financial service
provider” and substitute “the person”.

—An tAire Airgeadais.

82. In page 34, subsection (5)(a), lines 17 and 18, to delete “the regulated
financial service provider” and substitute “the person”.

—An tAire Airgeadais.

83. In page 34, subsection (5)(b), line 22, after “or” to insert “other”.
—An tAire Airgeadais.

84. In page 34, subsection (5)(b), line 24, before “adverse” to insert “other”.
—An tAire Airgeadais.

SECTION 46
85. In page 34, before section 46, to insert the following new section:

46.—(1)  In this  section  “relevant  offence  under  financial  services  legislation”
means an offence under financial services legislation to which section 10(4) of the
Petty Sessions (Ireland) Act 1851 applies.

(2) Notwithstanding section 10(4) of the Petty Sessions (Ireland) Act 1851 and
any provision of financial services legislation, summary proceedings for a relevant
offence under financial services legislation may be instituted—
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(a) at  any  time  within  3  years  from  the  date  on  which  the  offence  was
committed, or

(b) if, at the expiry of that period, the person against whom the proceedings
are to be brought is outside the State, within 6 months of the date on
which he or she next enters the State, or

(c) at any time within 3 years from the date on which evidence that, in the
opinion of the person by whom the proceedings are brought, is sufficient
to  justify  the  bringing  of  the  proceedings,  comes  to  that  person’s
knowledge,

whichever is the later, provided that no such proceedings shall be commenced later
than 5 years from the date on which the offence concerned was committed.

(3) For the purpose of this section, a certificate signed by or on behalf of or jointly
with the person bringing the proceedings as to the date on which evidence relating
to  the  offence  concerned  came  to  his  or  her  knowledge  shall  be  prima  facie
evidence and in any legal proceedings a document purporting to be a certificate
issued for the purpose of this subsection and to be so signed shall be deemed to be
so signed and shall be admitted as evidence without proof of the signature of the
person purporting to sign the certificate.”.

—An tAire Airgeadais.

SECTION 47
86. In page 34, before section 47, to insert the following new section:

47.—(1) A person who gives information to the Bank pursuant to a requirement
imposed by the Bank in the performance of its functions under financial services
legislation or to an authorised officer in the exercise of his or her powers under Part
3* shall be taken not to have contravened any duty of confidentiality owed to any
person as a result of so giving information.

(2) A person who is or was an auditor of, or an actuary acting for, a regulated
financial service provider and who gives to the Bank—

(a) information on a matter of which he or she has, or had, become aware in
his  or  her  capacity as  auditor  of,  or  actuary acting  for,  the  regulated
financial service provider, or

(b) his or her opinion of such a matter,

shall  be taken not  to  have contravened any duty of  confidentiality owed to any
person as a result of so giving information if he or she is acting in good faith and
has reasonable grounds for believing that the information or opinion is relevant to
any functions of the Bank.”.

—An tAire Airgeadais.

[Acceptance of this amendment involves the deletion of section 47 of the Bill.]

[*This is a reference to the Part proposed to be inserted by amendment No. 20.]
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SECTION 48
87. In page 35, before section 48, to insert the following new section:

“PART 8*

EXTENSION OF PART V OF CENTRAL BANK ACT 1997 TO DEBT MANAGEMENT FIRMS, ETC

48.—Section 28 of the Central Bank Act 1997 is amended—

(a) by substituting the following for the definition of “authorisation”—

“  ‘authorisation’ means  an  authorisation  of  a  person  to  carry  on  a
regulated business and, if an authorisation is amended in accordance with
section 34, means the authorisation as amended;”,

(b) by inserting the following definitions—

“ ‘consumer’ means—

(a) an individual acting otherwise than in the course of business, or

(b) a  micro enterprise  within  the  meaning given by Commission
Recommendation 2003/361/EC of 6 May 2003 concerning the
definition of micro, small and medium sized enterprises;

‘debt management firm’ means a person who for remuneration provides
debt  management  services  to  one  or  more  consumers,  other  than  an
excepted person;

‘debt management services’ means—

(a) giving advice about the discharge of debts (in whole or in part),
including  advice  about  budgeting  in  connection  with  the
discharge of debts,

(b) negotiating with a  person’s creditors  for the discharge of the
person’s debts (in whole or in part), or

(c) any similar activity associated with the discharge of debts;

‘excepted person’ means—

(a) any charitable organisation within the meaning of section 2(1)
of the Charities Act 2009,

(b) any  licensed  bank,  building  society,  credit  union  or  friendly
society,

(c) a  barrister,  solicitor  or  accountant  who  provides  debt
management  services  only  in  an  incidental  manner  and  is
subject to regulation by a professional body,

(d) a person who is a party to the Protocol for Independent Advice
to Borrowers  Availing of  Long Term Mortgage Forbearance
made on 2 August 2012 (as amended from time to time) and
provides advice in accordance with that Protocol,
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(e) the Insolvency Service of  Ireland,  any approved intermediary
authorised  under section  47  of  the  Personal  Insolvency Act
2012 acting as  such or any personal  insolvency practitioner
authorised under Chapter 1 of Part 5 of that Act carrying on
practice as such,

(f) personal representatives (within the meaning of section 3 of the
Succession Act 1965),

(g) trustees of  a  trust,  other  than  a  trust  which is  established  to
provide debt management services,

(h) the Bank,

(i) An Post,

(j) the National Asset Management Agency,

(k) the National Treasury Management Agency,

(l) the National Consumer Agency, and

(m) any  other  person  constituted,  or  holding  office,  under  an
enactment or funded (in whole or in part) by a Minister of the
Government;

‘qualifying shareholder’,  in relation to another person, means a person
with a direct or indirect holding in the other person—

(a) that  represents  10  per  cent  or  more of  the capital  of,  or  the
voting rights in, the other person, or

(b) that makes it possible to exercise a significant influence over
the management of the other person;

‘remuneration’,  in  relation  to  debt  management  services,  means  any
commission  or  other  payment,  whether  paid  directly  or  indirectly,  in
respect of the debt management services and includes a payment made in
respect of the provision of services other than debt management services
as a result of which debt management services are provided otherwise
than for payment;”,

(c) by substituting the following for  the  definition of “money transmission
service”—

“ ‘money transmission service’ means a service that involves transmitting
money by any means, other than a service—

(a) that is a payment service to which the European Communities
(Payment Services) Regulations 2009 (S.I. No. 383 of 2009)
apply,

(b) that is provided to customers on a basis that is ancillary to any
other services apart from debt management services,

(c) that is provided by—
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(i) any charitable organisation within the meaning of section 2
(1) of the Charities Act 2009,

(ii) any licensed bank, building society, credit union or friendly
society,

(iii) a  barrister,  solicitor  or  accountant  who  provides  money
transmission services only in an incidental manner and is
subject to regulation by a professional body,

(iv) the  Insolvency  Service  of  Ireland,  any  approved
intermediary authorised under section 47 of the Personal
Insolvency  Act  2012  acting  as  such  or  any  personal
insolvency practitioner authorised under Chapter 1 of Part
5 of that Act carrying on practice as such,

(v) personal representatives (within the meaning of section 3 of
the Succession Act 1965),

(vi) trustees of a trust, other than a trust which is established to
provide money transmission services,

(vii) the Bank,

(viii) An Post,

(ix) the National Asset Management Agency,

(x) the National Treasury Management Agency,

(xi) the National Consumer Agency, and

(xii) any other  person  constituted,  or  holding  office,  under  an
enactment or funded (in whole or in part) by a Minister of
the Government.”,

and

(d) in the definition of “regulated business” by substituting “, a retail credit
firm or a debt management firm” for “or a retail credit firm”.”.

—An tAire Airgeadais.

2OJ No. L124, 20.5.2003, p.36

[*This Part comprehends the inclusion of amendments 87 to 94.]

88. In page 35, before section 48, to insert the following new section:

49.—Section 31 of the Central Bank Act 1997 is amended in subsection (2)(b) by
inserting  “or  any  other  designated  enactment  and  or  any  designated  statutory
instrument” after “this Part”.”.

—An tAire Airgeadais.

89. In page 35, before section 48, to insert the following new section:
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50.—Section 31A of the Central Bank Act 1997 is amended—

(a) by substituting “person proposing to carry on, or carrying on, regulated
business” for “retail credit firm or home reversion firm”,

(b) in  paragraph  (a)  by  substituting  “its  memorandum  and  articles  of
association”  for  “the  memorandum and  articles  of  association  of  the
firm”,

(c) in paragraphs (b) and (c) by substituting “the person or (where it is a firm)
of each of” for “each of”,

(d) in paragraphs (d) and (e) by substituting “person” for “firm”,

(e) in paragraph (f) by substituting “person’s” for “firm’s”, and

(f) in paragraph (g)—

(i) by substituting “person’s” for “firm’s”, and

(ii) by substituting “regulated business” for “authorised firms”.”.
—An tAire Airgeadais.

90. In page 35, before section 48, to insert the following new section:

51.—Section 32A of the Central Bank Act 1997 is amended—

(a) in subsection (1)—

(i) by substituting “person” for “retail credit or home reversion firm”, and

(ii) by substituting “the person” for “the firm”,

(b) in subsection (3)—

(i) by deleting “retail credit services or other”, and

(ii) by substituting “persons” for “firms”,

(c) in subsection (4) by substituting “persons” for “firms”,

(d) in subsection (5) by substituting “person” for “firm” in both places, and

(e) in subsection (6)—

(i) by substituting “person” for “retail credit or home reversion firm”, and

(ii) by substituting “the person” for “the firm” in both places.”.
—An tAire Airgeadais.

91. In page 35, before section 48, to insert the following new section:

52.—Section 33A of the Central Bank Act 1997 is amended—

(a) in  subsection  (1)  by substituting  “,  a  person  authorised  to  carry  on  a
regulated business” for “an authorised retail credit firm or an authorised
home reversion firm”,
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(b) in subsection (1)(a)—

(i) by substituting “the person’s” for “the firm’s”, and

(ii) by substituting “persons authorised to carry on regulated business” for
“retail credit firms or authorised home reversion firms”,

(c) in subsection (1)(c)—

(i) by substituting  “any relevant  document”  for  “a  credit  agreement  or
home reversion agreement, or on any other relevant document,”, and

(ii) by substituting “the document” for “the agreement”,

(d) in paragraph (1)(d) by substituting “person” for “firm”,

(e) in  subsections  (2)  and  (3),  by substituting  “person”  for  “firm” and  by
substituting “persons” for “firms”, in each place, and

(f) by inserting the following subsections after subsection (3)—

“(4) The Bank may also impose on persons authorised to carry on a
money transmission  business  a  condition  or  requirement  to  raise  and
maintain such capital or other financial resources as may be specified by
the Bank.

(5) The Bank may also impose on a debt management firm a condition
or requirement to effect a policy of professional indemnity insurance—

(a) in such form,

(b) providing  indemnification  up  to  such  sum and  in  respect  of
such matters, and

(c) valid for such minimum period,

as the Bank may specify from time to time.”,”.
—An tAire Airgeadais.

92. In page 35, before section 48, to insert the following new section:

53.—The Central Bank Act 1997 is amended by inserting the following section
after section 34C—

34D.—(1) Notwithstanding section 29, a person carrying on the
business  of  a  debt  management  firm  immediately  before  the
commencement of Part 8* of the Central Bank (Supervision and
Enforcement) Act 2013 is taken to be authorised to carry on the
business of a debt management firm until the Bank has granted or
refused  authorisation  to  the  person,  provided  that  the  person
applies  to the Bank under  section  30 for authorisation no later
than 3 months after that commencement.

(2) If a person is taken to be authorised to carry on the business
of a debt management firm under subsection (1), the Bank may do
either or both of the following:
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(a) impose on that person such conditions or requirements
or both as the Bank considers appropriate relating to
the  proper  and  orderly regulation  and  supervision  of
debt management firms;

(b) direct that person not to carry on the business of a debt
management  firm  for  such  period  (not  exceeding  3
months) as is specified in the direction.

(3) A condition or requirement imposed,  or a direction given,
under this section is an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.”.

—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No. 87.]

93. In page 35, before section 48, to insert the following new section:

54.—Section 36 of the Central Bank Act 1997 is amended by inserting “and such
of the other designated enactments and designated statutory instruments as apply”
after “this Part”.”.

—An tAire Airgeadais.

94. In page 35, before section 48, to insert the following new section:

55.—Section 36A(1) of the Central Bank Act 1997 is amended—

(a) in  paragraph  (d)  by  inserting  “or  any  other  designated  enactment  or
designated statutory instrument” after “this Part” in both places,

(b) in paragraph (l)(ii) by substituting “terrorism, or” for “terrorism.”, and

(c) by inserting the following after paragraph (l):

“(m) the  holder  of  the  authorisation  is  not,  in  the  opinion  of  the
Bank, a fit and proper person to hold the authorisation, or

(n) any  officer  or  qualifying  shareholder  of  the  holder  of  the
authorisation  is  not,  in  the  opinion  of  the  Bank,  a  fit  and
proper person to be such an officer or shareholder, or

(o) it  is  necessary  in  the  interests  of  the  proper  and  orderly
regulation  and  supervision  of  the  regulated  business
concerned.”.”.

—An tAire Airgeadais.

SECTION 51
95. In page 36, to delete lines 44 to 46 and substitute the following:

“commits an offence and is liable—

(i) on summary conviction, to a class A fine or imprisonment for a term
not exceeding 12 months, or both, or
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(ii) on  conviction  on  indictment,  to  a  fine  not  exceeding  €250,000  or
imprisonment for a term not exceeding 5 years, or both.”.”.

—An tAire Airgeadais.

SECTION 53
96. In page 38, before section 53, but in Part 8, to insert the following new section:

“53.—Part VIIB of the Central Bank Act 1942 (as inserted by section 16 of the
Central Bank and Financial Services Authority of Ireland Act 2004) is amended as
follows:

(a) by inserting the following paragraph after paragraph (d) of section 57BB:

“(e) to  enable  the  Financial  Services  Ombudsman to  publish and
report upon:

(i) complaints  made  to  his  Office  about  the  conduct  of
regulated financial service providers, and

(ii) the  investigation  and  adjudication  by  his  Office  of
complaints  made  to  it  about  the  conduct  of  regulated
financial service providers.”;

(b) by  deleting  the  second  sentence  in  section  57BG  and  substituting  the
following:

“Such a report may include particulars or comments on any complaint
that has been investigated and/or adjudicated by the Financial Services
Ombudsman.”;

(c) by deleting subsection (2) and inserting the following in section 57BH:

“(2) Such a  Committee  is entitled to request  the Chairperson of  the
Council to provide information relating to any complaint that has been
investigated and/or adjudicated by the Financial  Services Ombudsman,
including details pertaining to the number and nature of complaints made
against individual regulated financial service providers.”;

(d) by deleting paragraph (a) and substituting the following in section 57BS:

“(a) a summary of all complaints made to that Ombudsman during
the preceding financial year, including:

(i) details  of the  regulated financial service providers  against
whom those complaints were made,

(ii) details  of  the  nature  of  the  complaints  made  against
financial service providers, and

(iii) the results of the investigations into those complaints, and”;

(e) by deleting subsection (1) and substituting the following in section 57BV:
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“(1)  The  Financial  Services  Ombudsman is  required  to  provide  the
Council or the Minister with such reports relating to the activities of the
Bureau as the Council or the Minister requires from time to time. Such a
report may include particulars or comments on any complaint that has
been  investigated  and/or  adjudicated  upon  by  the  Financial  Services
Ombudsman.”;

(f) by deleting subsection (2) and inserting the following in section 57BW:

“(2) Such a Committee is not entitled to request the Financial Services
Ombudsman  to  provide  information  relating  to  any  complaint  that  is
currently  under  investigation.  However,  the  Committee  is  entitled  to
request  the  Financial  Services  Ombudsman  to  provide  information
relating to any complaints that have been investigated and/or adjudicated
by the Financial Services Ombudsman.”;

(g) to insert the following subsection after subsection (7) in section 57CI:

“(7A) The Financial Services Ombudsman shall publish a copy of his
finding in  the  report  referred  to  in  section  57BS  and it  shall  include
details  of  the  identity  of  the  financial  services  provider  that  was
investigated and adjudicated upon by him.”.”.

—Michael McGrath.

SECTION 53
97. In page 38, before section 53, to insert the following new section:

“PART 9*

AMENDMENTS TO FINANCIAL SERVICES LEGISLATION

53.—(1) Section 57BS of the Central Bank Act 1942 is amended by inserting the
following after subsection (3):

“(4) If the Financial Services Ombudsman thinks that it would be in the
public interest to do so, a report under subsection (1) may, in accordance
with  regulations  made  under  section  57BF,  include  in  respect  of  every
regulated  financial  service  provider  falling  within  subsection  (5)  the
information specified in subsection (6).

(5) A regulated financial service provider falls within this subsection if, in
the preceding financial year, at least 3 complaints relating to the regulated
financial service provider which have been made to the Financial Services
Ombudsman have been found by that  Ombudsman to be substantiated or
partly substantiated.

(6) The information referred to in subsection (4) is—

(a) the name of the regulated financial service provider, including any
trading name (if different),

(b) where applicable, the identity of any group of which the regulated
financial service provider is a member, and
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(c) the  number  of  complaints  found  to  be  substantiated  or  partly
substantiated in respect of the regulated financial service provider
in the preceding financial year.

(7)  For  the  purposes  of  the  law  of  defamation  the  publication  of  the
information referred  to  in  subsection (4)  in a report  under  subsection (1)
shall be absolutely privileged.

(8)  A report  under  subsection  (1)  shall  not  divulge  the  identity of  any
complainant nor shall anything be published in the report which may lead to
the  identification  of  any complainant  unless  the  complainant  consents  in
writing.

(9)  For  the  purposes  of  this  section  if  the  regulated  financial  service
provider has appealed against the Ombudsman’s finding that a complaint has
been found to be substantiated or partly substantiated the complaint is to be
taken to have been so found only when—

(a) the finding is affirmed (with or without modification) on appeal, or

(b) the  appeal  is  withdrawn,  struck  out  by  the  High  Court  or
abandoned.

(10) For the purposes of this subsection (6)(b) a person is a member of a
group  if  it  is  an  undertaking  dealt  with  in  group  accounts  (within  the
meaning of section 150(1) of the Companies Act 1963).”.

(2) Section 57BF of the Central Bank Act 1942 is amended in subsection (2) by
inserting the following after paragraph (c):

“(ca) for the purposes of a report under section 57BS(1) make provision
for—

(i) the form and manner in which the information specified in the
report  is given, including provision for the categorisation of
the different  classes  of regulated  financial  service providers
identified in the report and the different  classes of  financial
services to which the complaints by reason of which they are
so identified relate, and

(ii) the form and manner in which the report may be published and
the information made available;”.”.

—An tAire Airgeadais.

[*This Part comprehends the inclusion of  amendments 97 to 105.]

98. In page 38, before section 53, to insert the following new section:

54.—Section  76  of  the  Central  Bank  Act  1989  is  amended  by  inserting  the
following after subsection (2):

“(3) An application under subsection (2) shall be on notice to the Bank and
the Bank shall be entitled to appear, be heard and adduce evidence at the
hearing of the application.
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(4) Notice of the application shall be served upon the Bank at least 14 days
before the date of hearing of the application.

(5)  An affidavit giving the names and addresses of,  and the places and
dates of service on, all  persons who have been served with the notice of
application, grounding affidavit and exhibits (if any) shall be filed by the
applicant at least 4 days before the application is heard. If any person who
ought under this section to have been served has not been so served, the
affidavit shall state that fact and the reason for it.

(6) In this section ‘the Court’ means the High Court.”.”.
—An tAire Airgeadais.

99. In page 38, before section 53, to insert the following new section:

55.—Section  43  of  the  Investment  Intermediaries  Act  1995  is  amended  by
renumbering the existing provision as subsection (1) and by inserting the following
after that subsection:

“(2) A person may apply to the Court for an order, on such conditions as
the  Court  may decide,  declaring  that,  notwithstanding  the  failure  of  that
person to notify the Bank as required by this Part, the acquiring transaction
is, and always has been, a valid transaction and that title to any shares or
other interest concerned did pass and that all purported exercise of powers is
and always had been valid; and if the Court finds that the failure to notify the
Bank of the proposed acquiring transaction was due to inadvertence on the
part of the person, or if the Court considers that it is otherwise in the interest
of justice to do so, it shall grant the order sought.

(3) An application under subsection (2) shall be on notice to the Bank and
the Bank shall be entitled to appear, be heard and adduce evidence at the
hearing of the application.

(4) Notice of the application shall be served on the Bank at least 14 days
before the date of hearing of the application.

(5)  An affidavit giving the names and addresses of,  and the places and
dates of service on, all  persons who have been served with the notice of
application, grounding affidavit and exhibits (if any) shall be filed by the
applicant at least 4 days before the application is heard. If any person who
ought under this section to have been served has not been so served, the
affidavit shall state that fact and the reason for it.”.”.

—An tAire Airgeadais.

100. In page 38, before section 53, to insert the following new section:

56.—Section 30 of the Consumer Credit Act 1995 is amended in subsection (1) by
substituting the following for paragraphs (a) and (b):

“(a) a paper copy of the agreement shall be sent to the consumer by the
creditor within 10 days of the making of the agreement, and
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(b) in the case of any contract of guarantee relating to the agreement, a
paper copy of the guarantee and the agreement shall be sent to the
guarantor  by the  creditor  within  10 days of  the making of  the
contract.”.”.

—An tAire Airgeadais.

101. In page 38, before section 53, to insert the following new section:

57.—Section 45 of the Consumer Credit Act 1995 is amended in subsection (1) by
substituting “communication on paper” for “written communication”.”.

—An tAire Airgeadais.

102. In page 38, before section 53, to insert the following new section:

58.—Section 149 of the Consumer Credit Act 1995 is amended—

(a) in subsection (5) by substituting “3 months” for “4 months”,

(b) in subsection (6) by substituting “3 months” for “3 weeks”,

(c) by inserting the following after subsection (6):

“(6A) In calculating the periods of 3 months specified in subsections
(5)  and  (6)  no  account  shall  be  taken  of  any  day  on  which  any
information required by the Bank to be provided by the credit institution
for the performance of the Bank’s functions under this section has not yet
been so provided.”,

and

(d) by inserting the following after subsection (14):

“(15) A direction given under section 28 of the Central Bank Act 1989
and in force immediately before the coming into force of this section is to
be  treated  as  continuing  in  effect  as  if  given  under  this  section  and
accordingly is a subsisting direction under this section for the purposes of
subsection (10).

(16) The duty imposed by subsection (1) shall not apply to a relevant
new  credit  institution  until  the  end  of  the  period  of  3  years  after  it
commences business in the State; but at the end of that period, the credit
institution shall  notify the  Bank of  all  decisions  to  impose charges in
relation to the provision of any service to a customer or to a group of
customers during that period and of any proposal to do so which is not
implemented during that period.

(17)  A  notification  under  subsection  (16)  shall  be  treated  as  a
notification under subsection (1)  for  the purposes  of  this  section;  and
references  in  this  section  to  a  proposal  include  a  decision  to  impose
charges notified under subsection (16).
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(18) In subsection (16) ‘relevant new credit institution’ means a credit
institution which commences business as a credit institution in the State
after  the  coming  into  operation  of  section  59*  of  the  Central  Bank
(Supervision and Enforcement) Act 2013 and is not when it does so a
related undertaking (within the meaning  of that  Act)  of another  credit
institution carrying on business as a credit institution in the State.”.”.

—An tAire Airgeadais.

[*This is a reference to the section proposed to be inserted by amendment No. 103]

103. In page 38, before section 53, to insert the following new section:

59.—Section  27  of  the  Central  Bank  Act  1997  is  amended  by  inserting  the
following after subsection (5):

“(6) (a) Subsection (1) does not apply if the regulated financial service
provider concerned has a reasonable excuse.

(b) It is a reasonable excuse for the purposes of paragraph (a) for a
regulated  financial  service  provider  to  fail  to  comply  with  a
requirement under section 25 or 26 that such compliance might
tend to incriminate the regulated financial service provider.

(c) Paragraph (b) does not limit what is a reasonable excuse for the
purposes of paragraph (a).”.”.

—An tAire Airgeadais.

104. In page 38, before section 53, to insert the following new section:

60.—The Investor Compensation Act 1998 is amended—

(a) in section 33 by substituting the following for subsection (4):

“(4) Following consultation with the Company, an administrator may
apply to the Court to determine any question arising in relation to his or
her functions under this Act.

(5) Notice of an application under subsection (4) shall be given to the
Company.”,

(b) by inserting the following section after section 33A:

33B.—(1) The Minister may, following consultation with the
Bank and the Company, make regulations providing for the
return  of  investors’ funds  or  investment  instruments,  as  the
case may be,  following the appointment of an administrator,
where the Minister considers it necessary to do so in order to
provide for their efficient, equitable and prompt return.

(2) Regulations under subsection (1) may include provision
for—
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(a) the procedures and steps to be taken for the purpose
of  identifying,  recording  and,  to  the  extent
necessary, reconciling, the books, records or other
documents of the investment firm to establish—

(i) the monies, investment instruments or documents
of title relating to such investment instruments
which are  held or  which  ought  to  be  held  on
behalf of clients by the investment firm or by its
nominee, and

(ii) the claims of the clients of the investment  firm
against those monies, investment instruments or
documents of title (whether or not those monies,
investment  instruments  or  documents  of  title
continue to exist),

(b) the  satisfying  and  the  ranking  of  claims  against
investment  instruments  or  classes  of  investment
instruments,

(c) the  number,  value  and  nature  of  claims  against
monies  held  or  which  ought  to  be  held  by  an
investment firm on behalf of clients,

(d) the treatment and abatement of claims by clients,

(e) the  return  of  dividends,  monies  and  investment
instruments to clients,

(f) the allocation and provision of reasonable expenses
of a liquidator, receiver, administrator, examiner or
official assignee subject to Regulations 157 and 158
of the European Communities (Markets in Financial
Instruments)  Regulations  2007  (S.I.  No.  60  of
2007), and

(g) the  making  of  reports  by  an  administrator  to  the
Company  containing  such  information  relating  to
the  administration  of  claims  and  at  such  time  or
times and in such manner as may be specified in the
regulations,”,

and

(c) in section 35 by inserting the following after subsection (7):

“(7A) Notice of an appeal under subsection (7) shall be given to the
Company and it shall be entitled to appear, be heard and adduce evidence
on the hearing of the appeal.”.”.

—An tAire Airgeadais.

105. In page 38, before section 53, to insert the following new section:

61.—The Financial Services (Deposit Guarantee Scheme) Act 2009 is amended—
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(a) in section 1 by inserting the following definition:

“ ‘relevant Member State institution’ means an institution authorised in
another Member State which has established in the State a branch which
maintains  a  deposit  in  the  deposit  protection  account  pursuant  to
Regulation 26 of the Deposit Guarantee Regulations;”,

and

(b) by inserting the following sections after section 8:

8A.—(1) Where the Bank considers it necessary to do so in
the public interest the Bank may make regulations for securing
that accurate information in relation to persons who maintain
eligible  deposits  with credit  institutions or  relevant  Member
State institutions (in this section referred to as ‘depositors’) is
available to them and to the Bank (in particular to enable the
Bank to meet its obligations to make guarantee payments out
of the deposit protection account to depositors in accordance
with the Deposit Guarantee Regulations).

(2) The regulations may include provision—

(a) requiring  credit  institutions  and  relevant  Member
State  institutions  to  keep  such  information  as  the
Bank may prescribe in relation to depositors,

(b) about the form and manner in which, and the period
for which, the prescribed information is to be kept,
and

(c) for  enabling  the  verification  of  the  prescribed
information.

8B.—The Bank may require a credit institution or relevant
Member State institution to provide to the Bank at such time
or times and in such manner as the Bank may require—

(a) any  information  kept  by  it  in  compliance  with
regulations under section 8A, and

(b) any  information  which  the  Bank  may  reasonably
require  to  satisfy itself  that  requirements  imposed
by regulations under that section have been, and are
being,  complied  with  by  the  credit  institution  or
relevant Member State institution.

8C.—(1) If the  Bank considers  that  a  credit  institution or
relevant Member State institution has failed, or is failing, to
comply with  any requirement  imposed  by regulations  made
under  section  8A,  the  Bank may direct  it  to  take  specified
steps to comply with the requirement.
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(2) If the Bank considers that a credit institution or relevant
Member State institution has failed,  or is failing, to  comply
with a direction under subsection (1) the Bank may make an
application to  the High Court,  and the High Court  may, on
such an application, make an order requiring it to comply with
the direction.

8D.—(1) The provisions of a direction under 8C have effect
from the date specified in the direction in relation to them.

(2) A direction under section 8C shall set out—

(a) all  terms  of  the  direction,  including  any  date
specified as the date by which, or period specified
as the  period  within  which,  any provision  of  the
direction is to be complied with, and

(b) any  incidental,  supplementary  or  consequential
provision  for  securing  that  the  direction  is  fully
complied with.

(3)  On an application under section 8(2),  the  High  Court
may  make  any  such  interim  or  interlocutory  order  as  it
considers appropriate.

(4) An order under subsection (3) may include an order to
take such ancillary or incidental steps as the High Court may
consider appropriate to give full effect to the order.”,

and

(c) in  section  9(1)  by  substituting  the  following  for  “A  person  who
contravenes section 4(1) commits an offence and is liable—”:

“A  person  who  contravenes  section  4(1),  fails  to  comply  with  a
requirement under section 8B or a direction under section 8C or provides
information  under  section  8B  knowing  it  to  be  false  or  misleading
commits an offence and is liable—”.”.

—An tAire Airgeadais.

Section proposed to be deleted.
—An tAire Airgeadais.

SECTION 54
106. In page 39, before section 54, to insert the following new section:

54.—Section  1  of  the  Insurance  Act  1964  is  amended  by  substituting  the
following for paragraph (a) of the definition of “excluded risk”:

“(a) a risk relating to insurance that falls within the following classes of
the Annex to First Council Directive 73/239/EEC of 24 July 1973
—
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(i) 4, 5, 6, 7, 11 and 12,

(ii) 1 and 10 in so far as they relate to the insurance of passengers
in marine and aviation vehicles and carriers liability insurance,
respectively,

(iii) class 14 in so far as it relates to export credit;”.”.
—An tAire Airgeadais.

107. In page 39, before section 54, to insert the following new section:

55.—Section  6  of  the  Insurance  Act  1964  is  amended  by  substituting  the
following for the definition of “premium” in subsection (14):

“ ‘premium’, in relation to a policy issued both in respect of risks in the State
and risks  not  in the State,  means that  proportion of the premium paid in
respect of risks in the State;”.”.”.

—An tAire Airgeadais.

108. In page 39, before section 54, to insert the following new section:

56.—(1) Section 4(1) of the Landlord and Tenant  (Ground Rents)  (No. 2) Act
1978 (referred to in this section as “the 1978 Act”) is amended by inserting the
following after paragraph (b):

“(bb) the Central Bank of Ireland,”.

(2) The amendment made by subsection (1) shall not apply to—

(a) an application to the Registrar of  Titles under Part  III of the 1978 Act
made before the commencement of this section,

(b) a  notice  of  intention  to  acquire  a  fee  simple  under  section  4  of  the
Landlord and Tenant (Ground Rents) Act 1967 (referred to in this section
as “the 1967 Act”) served before the commencement of this section,

(c) an application to a county registrar under section 17 of the 1967 Act, or an
arbitration under that Act,  relating to a notice to which  paragraph (b)
applies,

(d) an arbitration under Part III of the 1978 Act relating to an application to
which paragraph (a) applies,

(e) an appeal to the Circuit Court from a decision of a county registrar under
the 1967 Act relating to a notice to which paragraph (b) applies, or

(f) an appeal to the Circuit Court from a decision of the Registrar of Titles
under  Part  III  of  the  1978  Act  relating  to  an  application  to  which
paragraph (a) applies.”.

—An tAire Airgeadais.

109. In page 39, before section 54, to insert the following new section:
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57.—(1)  Section  4  of  the  Landlord  and  Tenant  (Amendment)  Act  1980  is
amended—

(a) in subsection (1) by inserting “or the Central Bank of Ireland, as the case
may be,” after “State authority”, and

(b) by inserting the following after subsection (1)—

“(1A) Subject to subsections (1B) and (1C), this Act shall not bind the
Central Bank of Ireland (in this subsection and subsections (1B) and (1C)
referred to as ‘the Bank’) in its capacity as lessor or immediate lessor of
any premises.

(1B) Where the Bank acquires the interest of the lessor or immediate
lessor of any premises after the commencement of this Act and the Bank
did not have any previous interest in the premises as lessor or immediate
lessor, section 13 shall apply as if the expressions ‘at any time’ and ‘at
that time’ in subsection (1) thereof were references to the relevant date
and Part II shall have effect accordingly, save that a tenant of the Bank
whose tenancy of the premises is renewed under that Part as applied by
this section shall not be entitled to a further renewal of that tenancy.

(1C) In a case to which subsection (1B) applies, subsection (1A) shall
not apply so as to disqualify any person for payment of compensation for
improvements in respect of such improvements as may have been carried
out before the relevant date.”.

(2)  The amendments made by subsection (1)  shall  not  apply to leases  granted
before the coming into force of this section.”.

—An tAire Airgeadais.

110. In page 39, before section 54, to insert the following new section:

58.—Section 3 of the Companies (Amendment) Act 1990 is amended—

(a) in subsection (2)—

(i) in paragraph (a) by substituting “only by the Central Bank or by the
company acting with the prior consent of the Central Bank,” for “only
by the Minister”,

(ii) in paragraph (b) by inserting “or by the company with the prior consent
in writing of the Central Bank” after “the Central Bank”, and

(iii) by deleting paragraph (c)(ii),

and

(b) by inserting the following after subsection (2):

“(2A)  Where  a  petition  is  presented  under  subsection  (2)  otherwise
than by the Central Bank—

(a) the petitioner—
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(i) subject to subsection (2B), shall, before he or she presents
the petition at the office of the court, cause to be received
by  the  Central  Bank  a  notice  in  writing  of  his  or  her
intention to present the petition, and

(ii) shall serve a copy of  the petition on the Central  Bank as
soon as may be after the presentation of it at the office of
the court,

and

(b) the Central Bank shall be entitled to appear and be heard at any
hearing relating to the petition.

(2B) A notice under subsection (2A)(a)(i) shall not be required if the
petitioner is the company.”.”.

—An tAire Airgeadais.

111. In page 39, before section 54, to insert the following new section:

59.—(1) Nothing in the Taxes Consolidation Act 1997 prevents the disclosure to
the Bank of information held by the Revenue Commissioners in relation to—

(a) qualifying companies,  within  the  meaning  of  section  110 of  the Taxes
Consolidation Act 1997, or

(b) FVCs, within the meaning of Article 1 of Regulation (EC) No 24/2009 of
the European Central Bank of 19 December 20083 concerning statistics
on the assets and liabilities of financial vehicle corporations engaged in
securitisation transactions.

(2) Information disclosed to the Bank by virtue of subsection (1) may be used by
the Bank only in the exercise of the Bank’s functions and shall not be disclosed by
the Bank to any other person.”.

—An tAire Airgeadais.

3OJ No. L15, 20.1.2009, p.1

112. In page 39, before section 54, to insert the following new section:

60.—Section 11 of the Electronic Commerce Act 2000 is amended in paragraph
(d) by deleting “the Consumer Credit Act, 1995, or any regulations made thereunder
and”.”.

—An tAire Airgeadais.

113. In page 39, before section 54, to insert the following new section:

61.—The Planning and Development Act 2000 is amended—

(a) in section 33 by inserting the following after subsection (4):
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“(5) Regulations under this section may make different provision with
respect  to  applications  for  permission  for  development  made  by  the
Central Bank of Ireland in cases where the disclosure of information in
relation  to  the  application  concerned  might  prejudice  the  security,
externally or  internally,  of  the  development  or  the  land  concerned  or
facilitate any unauthorised access to or from the land by any person, and
such regulations may make provision modifying the operation of section
38 in relation to applications in those cases.”,

and

(b) in section 142 by inserting the following after subsection (5):

“(6) Regulations under this section may make different provision with
respect  to  appeals  in  relation  to  applications  for  permission  for
development made by the Central Bank of Ireland in the cases referred to
in section 33(5), and such regulations may make provision modifying the
operation of sections 132 and 146 in relation to such appeals.”.”.

—An tAire Airgeadais.

114. In page 39, before section 54, to insert the following new section:

62.—Section 56 of the Personal Injuries Assessment Board Act 2003 is amended
in subsection (5) by substituting the following for paragraph (c):

“(c) one shall be a person nominated for such appointment by the Irish
Insurance Federation (or any successor of it), and

(d) one shall be an employee of the Central Bank of Ireland nominated
for  such  appointment  by the  Governor  of  the  Central  Bank  of
Ireland.”.”.

—An tAire Airgeadais.

[Acceptance of this amendment involves the deletion of section 54 of the Bill.]

NEW SECTION
115. In page 39, before Schedule 1, to insert the following new section:

55.—The  Credit  Institutions  (Financial  Support)  Act  2008  is  amended  by
repealing section 7.”.

—An tAire Airgeadais.

SCHEDULE 1
116. In page 40, to delete lines 5 to 44 and substitute the following:

“
Item
(1)

Number and year
(2)

Short title
(3)

Extent of repeal
(4)

1 No. 3 of 1989 Insurance Act 1989 Section 3(2C)
2 No. 16 of 1989 Central Bank Act 1989 Section 87(3)
3 No. 17 of 1989 Building Societies Act 1989 Section 119(5)
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4 No. 21 of 1989 Trustee Savings Banks Act
1989

Section 66(2)

5 No. 37 of 1990 Unit Trusts Act 1990 Section 18(3)
6 No. 24 of 1994 Investment Limited

Partnerships Act 1994
Section 41(3)

7 No. 11 of 1995 Investment Intermediaries Act
1995

Section 79(3) 

8 No. 24 of 1995 Consumer Credit Act 1995 Section 14(3)
9 No. 8 of 1997 Central Bank Act 1997 Section 27K
10 No. 15 of 1997 Credit Union Act 1997 Section 171(5)
11 No. 37 of 1998 Investor Compensation Act

1998
Section 43(3)

12 No. 32 of 2001 Dormant Accounts Act 2001 Section 6(4)
13 No. 47 of 2001 Asset Covered Securities Act

2001
Section 97

14 No. 2 of 2003 Unclaimed Life Assurance
Policies Act 2003

Section 5(3)

15 No. 12 of 2005 Investment Funds, Companies
and Miscellaneous Provisions
Act 2005

Section 21(4)

16 No. 19 of 2007 Consumer Protection Act
2007

Section 76

17 No. 23 of 2010 Central Bank Reform Act
2010

Part 5

Section 4(2).

   PART 2

REVOCATIONS

Item
(1)

Number and year
(2)

Citation
(3)

Extent of revocation
(4)

1 S.I. No. 727 of 2004 European Communities
(Financial Conglomerates)
Regulations 2004

Regulation 28(3)

2 S.I. No. 13 of 2005 European Communities
(Insurance Mediation)
Regulations 2005

Regulation 38(3)

3 S.I. No. 380 of 2006 European Communities
(Reinsurance) Regulations
2006

Regulation 79(3)

4 S.I. No. 60 of 2007 European Communities
(Markets in Financial
Instruments) Regulations
2007

Regulations 164 and
190(2)

5 S.I. No. 383 of  2009 European Communities
(Payment Services)
Regulations 2009

Regulation 113(2) and
(3)

6 S.I. No. 183 of 2011 European Communities
(Electronic Money)
Regulations 2011

Regulation 75(2) and
(3)

52 



[ SCHEDULE 1 ]

7 S.I. No. 352 of 2011 European Communities
(Undertakings for Collective
Investment in Transferable
Securities) Regulations 2011

Regulation 132(10)
and (11)

”.
—An tAire Airgeadais.

SCHEDULE 2

117. In page 41, between lines 18 and 19, to insert the following:

“
2 Section 18D(2) In paragraph (a) after “Bank” insert “or with one or more

persons with relevant knowledge of any of the matters
specified in section 24(1) (or with both)”.

3 Section 24(2) (a) In paragraph (c) substitute “Parliament,” for “Parliament,
or”.

(b) In paragraph (d) substitute “member, or” for “member.”
and insert the following after that paragraph:

 

“(e) performs a pre-approval controlled function
(within the meaning given by section 22 of  the
Central Bank Reform Act 2010) or has what in the
opinion of the Minister constitutes a significant
shareholding in a regulated financial service
provider,

(f) has been adjudged bankrupt (either in the State or
elsewhere) or has entered into a composition with
his or her creditors, or

(g) has been convicted of an offence (either in the State
or elsewhere) and sentenced to serve a term of
imprisonment for the offence.”.

4 Section 32B(2) In paragraph (a) substitute “2016” for “2011”. 
5 Part IIIA Before section 32L substitute the following for the Chapter

heading:

“Chapter 3A
Accountability”.

”.
—An tAire Airgeadais.

118. In page 41, lines 19 to 32, to delete item 2.
—An tAire Airgeadais.

119. In page 41, between lines 32 and 33, to insert the following:

“
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3 Section 32L(3) Delete “and” at the end of paragraph (a) and insert the
following paragraph:
 

“(aa) the Bank in relation to the exercise of its powers
under Part 2 of the Central Bank (Supervision and
Enforcement) Act 2013, and”. 

 
4 Section 33AN In the definition of “contravene” substitute the following for

paragraph (b):

“(b) aiding, abetting, counselling or procuring a person
to commit a contravention, and”. 

 

”.
—An tAire Airgeadais.

120. In page 41, to delete lines 33 to 38 and substitute the following:

“
3 Section 57BC Insert the following after subsection (7): 

“(8) The Minister may from time to time advance to the
Council, out of moneys provided by the
Oireachtas, such sums as the Minister may
determine for the purposes of the performance of
the functions relating to superannuation conferred
on the Council by this Act.”.

”.
—An tAire Airgeadais.

121. In page 42, to delete lines 4 to 15 and substitute the following:

4 Schedule 2, Part
1

(a) Substitute the following for item 38:

“
38 No. 23

of
2010

Central Bank
Reform Act 2010

Parts 3
and 4

                                                                                     ”.
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(b) Insert the following:

“
No. 27 of
1992

Financial
Transfers Act
1992

Section 4

No. 2 of
2005

Criminal Justice
(Terrorist
Offences) Act
2005

Section 42
(6)

No. 13 of
2009

Financial Services
(Deposit
Guarantee
Scheme) Act 2009

The whole
Act

No. _ of
2013

Central Bank 
(Supervision and 
Enforcement) Act
2013

The whole
Act other
than
section 54

”.

”.
—An tAire Airgeadais.

122. In page 42, to delete lines 16 to 24 and substitute the following:

“Section 5(1).

PART 2

AMENDMENTS OF CENTRAL BANK ACT 1971
Item 
(1)

Provision affected
(2)

Amendment
(3)

1 Section 2(1) In paragraph (d) of the definition of “related
body” substitute “Part 3* of the Central Bank
(Supervision and Enforcement) Act 2013” for
“Part 5 of the Central Bank Reform Act 2010”.

2 Section 7(1) Delete “on behalf of any other person”.
”.

—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No. 20]

123. In page 42, to delete lines 25 to 42 and substitute the following:

“Section 5(1).

PART 3

AMENDMENT OF CENTRAL BANK ACT 1997
Item 
(1)

Provision affected
(2)

Amendment
(3)
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1 Section 32A(5)(b) Substitute “Part 3* of the Central Bank
(Supervision and Enforcement) Act 2013” for
“Part 5 of the Central Bank Reform Act 2010”.

”.
—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No. 20]

124. In page 43, between lines 4 and 5, to insert the following:

“
1 Section 3 Substitute the following for the definition of

“authorised officer”:

“ ‘authorised officer’ means an authorised
officer appointed under Part 3* of the
Central Bank (Supervision and
Enforcement) Act 2013;”.

2 Section 23 (a) Substitute the following for subsection (1):
 

   “(1) A regulated financial service provider
shall not appoint a person to perform a
pre-approval controlled function unless
the Bank has approved in writing the
appointment of the person to perform
the function.”.

 
(b) In subsection (6)(b) substitute “(a) to (h)” for
“(a) to (g)”.

”.
—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No 20.]

125. In page 43, after line 26, to insert the following:
“
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3 Section 52 (a) Insert the following after subsection (2):
  

“(2A) The Bank may at its discretion
appoint a suitably qualified person
(including a person who is not an
officer or employee of the Bank) to
perform a function (or any part of a
function) of the Bank under this Part,
other than any function of making
regulations or issuing codes, if the Bank
considers it necessary or appropriate to
do so to ensure that the functions of the
Bank under this Part are performed
efficiently and effectively.”.

(b) In subsection (3)—

(i) substitute “, (2) and (2A)” for “and (2)”,
(ii) substitute “any” for “either”, and
(iii) substitute “, the Head of Financial

Regulation or the Bank” for “or the
Head of Financial Regulation”.
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4 Section 54 (inserted
by the Credit Union
and Co-operation
with Overseas
Regulators Act 2012)

Substitute the following section:
 
“Co-operation with Member State authorities or
third country authorities.
 
54.— (1) In this section ‘Member State authority
or third country authority’ means an authority in a
jurisdiction other than that of the State duly
authorised to perform functions similar to any
one or more of the statutory functions of the
Bank.
 
(2) At the request of a Member State authority or
a third country authority to do so in relation to
any matter, the Bank may—

(a) require information on the matter about
which the Bank has required or could
require the provision of information or
the production of documents under any
provision of financial services
legislation, or

(b) authorise one or more than one
authorised officer to exercise any of his
or her powers for the purposes of
investigating the matter.

 
(3) In deciding whether or not to exercise any of
its powers under subsection (2), the Bank may
take into account in particular:

(a) whether in the country or territory of the
Member State authority or third country
authority, corresponding assistance
would be given to an authority duly
authorised in the State to perform
functions corresponding to functions
exercised by the Member State
authority or third country authority;

(b) whether the case concerns the breach of
a law, or other requirement, which has
no close parallel in the State or involves
the assertion of a jurisdiction not
recognised by the State;

(c) the seriousness of the case and its
importance to persons in the State;

(d) whether it is otherwise appropriate in the
public interest to give the assistance
sought.
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(4) The Bank may decide that it will not exercise
any of its powers under subsection (2) unless the
Member State authority or third country authority
undertakes to make such contribution towards the
cost of such exercise as the Bank considers
appropriate.
 
(5) Subsections (3) and (4) do not apply if the
Bank considers that the exercise of its power is
necessary to comply with any obligation created
or arising by or under the Treaties governing the
European Union.
 
(6) If the Bank authorises an authorised officer
for the purposes of subsection (2)(b), the Bank
may direct the authorised officer to permit a
representative of the Member State authority or
third country authority to attend, and take part in,
any interview conducted for the purposes of the
investigation of the matter concerned.
 
(7) A direction under subsection (6) is not to be
given unless the Bank is satisfied that any
information obtained by a Member State
authority or third country authority as a result of
the interview will be subject to obligations of
non-disclosure of information similar to those
imposed on the Bank in section 33AK of the Act
of 1942.
 
(8) A person shall not be required for the
purposes of the exercise of any power under this
section to answer any question tending to
incriminate the person.”.

”.
—An tAire Airgeadais.

126. In page 43, after line 26, to insert the following new Part:

“Section 5(1).

PART 5

AMENDMENT OF CENTRAL BANK AND CREDIT INSTITUTIONS (RESOLUTION) ACT 2011
Item 
(1)

Provision affected
(2)

Amendment
(3)

1 Section 18(2) Substitute “supervisory directives” for
“supervisory enactments”.

”.
—An tAire Airgeadais.
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SCHEDULE 3

127. In page 44, lines 3 to 28, and in page 45, lines 1 to 13, to delete Parts 1 to 4.
—An tAire Airgeadais.

128. In page 45, to delete lines 14 to 28 and substitute the following:

“Section 5(2).

PART 5

AMENDMENTS OF INVESTMENT INTERMEDIARIES ACT 1995
Item 
(1)

Provision affected
(2)

Amendment
(3)

1 Section 2(1) In the definition of “authorised officer” substitute
“Part 3* of the Central Bank (Supervision and
Enforcement) Act 2013” for “Part 5 of the
Central Bank Reform Act 2010”.

2 Section 20(6) Substitute “Part 3* of the Central Bank
(Supervision and Enforcement) Act 2013” for
“Part 5 of the Central Bank Reform Act 2010”.

”.
—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No.20.]

129. In page 45, to delete lines 29 to 48 and in page 46 to delete lines 1 to 50 and
substitute the following:

“Section 5(2).

PART 6

AMENDMENTS OF CREDIT UNION ACT 1997
Item 
(1)

Provision affected
(2)

Amendment
(3)
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1 Section 91 Substitute the following for subsection (1):
 
“(1) If required to do so by notice in writing
served by the Bank at any time—

(a) a credit union,
(b) any person who is or has been an officer,

member, voluntary assistant, agent or
liquidator of a credit union, and

(c) any other person who has in his or her
possession or power any books or
documents relating to a credit union, 

       shall furnish to the Bank such books or
documents which relate to the credit union
and are in the possession or power of the
credit union or such person and such
information relating to the business of the
credit union as may be specified in the
notice and as may be reasonably required by
the Bank in the exercise of its powers under
this Act.”.

2 Section 93(1) Substitute the following for paragraph (b):
“(b) ‘agent’ has the same meaning as in

section 20* of the Central Bank
(Supervision and Enforcement) Act
2013.”.

3 Section 95 In subsection (1) substitute “, after the exercise
by an authorised officer of any of his or her
powers under Part 3** of the Central Bank
(Supervision and Enforcement) Act 2013,” for “,
after an inspection under section 90,”.

4 Section 95A (inserted
by the Credit Union
and Co-operation with
Overseas Regulators
Act 2012)

In subsection (1) substitute “after the exercise by
an authorised officer of any of his or her powers
under Part 3** of the Central Bank (Supervision
and Enforcement) Act 2013” for “after an
inspection under section 90”.

5 Section 96(1) Substitute “after the exercise by an authorised
officer of any of his or her powers under Part
3** of the Central Bank (Supervision and
Enforcement) Act 2013” for “after an inspection
under section 90”. 

6 Section 186(3) Insert “or Part 3** of the Central Bank
(Supervision and Enforcement) Act 2013” after
“this Act”.

”.
—An tAire Airgeadais.
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[*This is a reference to the section  proposed to be inserted by amendment No. 19]

[**This is a reference to the Part proposed to be inserted by amendment No. 20]

130. In page 47, to delete lines 5 to 50 and substitute the following:

“
1 Section 9 (a) Substitute the following for subsection (1):

“(1) In this section “Act of 2013” means the
Central Bank (Supervision and
Enforcement) Act 2013.”.

(b) Substitute “Part 3* of the Act of 2013” for
“Part 5 of the Act of 2010” in each place.

2 Section 33(2) Substitute “Part 3* of the Central Bank
(Supervision and Enforcement) Act 2013”
for “Part 5 of the Central Bank Reform Act
2010”.

”..
—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No. 20]

131. In page 48, lines 1 to 7, to delete Part 8.
—An tAire Airgeadais.

SCHEDULE 4

132. In page 49, to delete lines 3 to 29.
—An tAire Airgeadais.

133. In page 50, to delete lines 8 to 21 and substitute the following:
“

1 Regulation 3(1) In the definition of “authorised officer” substitute “Part
3* of the Central Bank (Supervision and Enforcement)
Act 2013” for “Part 5 of the Central Bank Act 2010”.

2 Regulation 6(7) Substitute “Part 3* of the Central Bank (Supervision
and Enforcement) Act 2013” for “Part 5 of the Central
Bank Reform Act 2010”.

3 Regulation 14(1)
(b)

Substitute “Part 3* of the Central Bank (Supervision
and Enforcement) Act 2013” for “Part 5 of the Central
Bank Reform Act 2010”.

4 Regulation 147(1)
(g)(ii)

Substitute “Part 3* of the Central Bank (Supervision
and Enforcement) Act 2013” for “Part 5 of the Central
Bank Reform Act 2010”.

”.
—An tAire Airgeadais.
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[*This is a reference to the Part proposed to be inserted by amendment No. 20.]

134. In page 50, to delete lines 29 to 47 and substitute the following:

“
1 Regulation 3(1) In the definition of “authorised officer” substitute “Part

3* of the Central Bank (Supervision and Enforcement)
Act 2013” for “Part 5 of the Central Bank Reform Act
2010”.

2 Regulation 9(7) Substitute “under Part 3* of the Central Bank
(Supervision and Enforcement) Act 2013” for “under
Part 5 of the Central Bank Reform Act 2010”.

                                                                                                                                  ”.
—An tAire Airgeadais.

[*This is a reference to the Part proposed to be inserted by amendment No. 20.]

135. In page 51, before line 1, to insert to insert the following new Part:

PART 6

AMENDMENT OF EUROPEAN COMMUNITIES (REORGANISATION AND WINDING-UP OF CREDIT

INSTITUTIONS) REGULATIONS 2011

(S.I. No. 48 of 2011)

Item 
(1)

Provision affected
(2)

Amendment
(3)

1 Regulation 2(2) Insert the following subparagraph after subparagraph (x):

“(xi) a direction given by the Bank under Part 5 of
the Central Bank (Supervision and
Enforcement) Act 2013 that contains a
declaration that it or part of it is made with the
intention of preserving or restoring the
financial position of a credit institution, where
the direction is capable of affecting the rights
of third parties existing before the direction
comes into effect.”.

”.
—An tAire Airgeadais.

136. In page 51, to delete lines 1 to 40.
—An tAire Airgeadais.

SCHEDULE 5
137. In page 52, paragraph 1(1), lines 5 and 6, to delete all words from and

including “the employee's” in line 5 down to and including “consent” in line 6
and substitute the following:
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“the  employee’s  parent  or  guardian,  with  the  consent  of  the
employee”.

—An tAire Airgeadais.

138. In page 54, paragraph 3(2)(b), line 25, to delete “, or both”.
—An tAire Airgeadais.

139. In page 54, paragraph 3(4), line 36, to delete “the employee concerned may”
and substitute the following:

“the employee concerned (or, in the case of an employee who has not
reached the age of 18 years, the employee’s parent or guardian, with
the consent of the employee) or, with the consent of the employee,
any trade union of which the employee is a member, may”.

—An tAire Airgeadais.

140. In page 55, paragraph 3, to delete lines 1 to 21.
—An tAire Airgeadais.

141. In page 55, paragraph 4(1)(a), line 30, to delete “with his or her consent” and
substitute “, with the employee’s consent”.

—An tAire Airgeadais.

142. In page 55, paragraph 4(3), lines 51 and 52, to delete “and ending on the day
the order is made” and substitute the following:

“and ending on the  day immediately before  the  day on which the
order of the Circuit Court is made”.

—An tAire Airgeadais.

143. In page 56, paragraph 5(1), line 8, to delete “paragraph 2(1)” and substitute
“paragraph 2(1)(b)”.

—An tAire Airgeadais.

144. In page 56, paragraph 5(2), line 17, to delete “paragraph 2(1)” and substitute
“paragraph 2(1)(b)”.

—An tAire Airgeadais.

145. In page 56, after line 21, to insert the following:

“Amendment of Protection of Employees (Employers’ Insolvency) Act 1984.

6. Section 6 of the Protection of Employees (Employers’ Insolvency) Act
1984 is amended—

(a) in subsection (2)(a)—

(i) in  subparagraph  (xxviii)  by  deleting  “and”  after  “that
Schedule,”,

(ii) in subparagraph (xxix) by substituting “that Act, and” for “that
Act.”, and

(iii) by  inserting  the  following  subparagraph  after  subparagraph
(xxix):
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“(xxx) any amount which an employer is required to pay by virtue of
a decision of a rights commissioner under paragraph 1(2)(b)
of  Schedule  5 to  the  Central  Bank  (Supervision  and
Enforcement) Act 2013 or a determination by the Labour Court
under paragraph 2(1)(b) of that Schedule.”,

(b) in  subsection  (2)(b),  by substituting  “,  (xxix)  or  (xxx)”  for  “or
(xxix)”,

(c) in  subsection  (2)(c),  by  substituting  “,  (xxix)  or  (xxx)”  for  “or
(xxix)”, and

(d) in  subsection  (9),  in  the  definition  of  “relevant  date”,  by
substituting “, (xxix) or (xxx)” for “or (xxix)”.”.

—An tAire Airgeadais.

TITLE
146. In page 7, line 15, to delete “CENTRAL BANK ACTS 1942 TO 2010” and

substitute “CENTRAL BANK ACTS 1942 TO 2012”.
—An tAire Airgeadais.
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