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BILL
entitled

AN ACT TO PROHIBIT THE GRANTING OF A COURT5
ORDER FOR THE POSSESSION OF A FAMILY HOME
EXCEPT IN CIRCUMSTANCES WHERE THE COURT
HAS BEEN PRESENTED WITH A VERIFIABLE,
DETAILED AND INDEPENDENT ANALYSIS OF THE
REPAYMENT CAPACITY OF THE FAMILY HOME10
OWNER, AND WHERE THE COURT HAS HAD AN
OPPORTUNITY TO REVIEW THE ORIGINAL MORT-
GAGE APPLICATION, AND CONSIDERATION IS
GIVEN TO A RANGE OF ALTERNATIVE ACTIONS
THAT WILL SEEK TO PROTECT THE HOMEOWNER’S15
POSSESSION OF THE FAMILY HOME.

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

1.—(1) This Act may be cited as the Family Home Act 2011.

(2) This Act shall come into operation on such day or days as may
be fixed therefore by order or orders of the Minister for Finance.20

2.—In this Act, unless the context otherwise requires—

“Code of Conduct on Mortgage Arrears” means the Revised Code
of Conduct on Mortgage Arrears published by the Central Bank
pursuant to section 117 of the Central Bank Act 1989 and which
became effective on 1 January 2011;25

“court” means the High Court or the Circuit Court;

“Family Home” means any real property, building, or any structure,
vehicle or vessel (whether mobile or not), or part thereof, ordinarily
occupied by a person or persons as a principal private residence, and
includes any garden or portion of ground attached to and usually30
occupied with the property or otherwise required for the amenity or
convenience of the property;

“Money Advice and Budgeting Service” means MABS National
Development Limited that is funded and supported by the Citizens
Information Board;35
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“Mortgage” means any charge or lien on any property for securing
money or money’s worth;

“Mortgage Interest Supplement” means the mortgage interest
welfare supplement available as a supplementary welfare allowance
under Chapter 9 of Part 3 of the Social Welfare (Consolidation) 5
Act 2005;

“Mortgagor” means any person deriving title to the mortgaged
property under the original mortgage or entitled to redeem the
mortgage;

“Mortgagee” means any person having the benefit of a charge or 10
lien and any person deriving title to the mortgage under the
original mortgage;

“Report of Expert Group on Mortgage Arrears and Personal Debt”
is the Report published on 16 November 2010 by the expert group
that was established by the Government in February 2010 and was 15
tasked with making recommendations to the Minister for Finance on
options for improving the situation for families with mortgage arrears
on their principal private residence and with personal debt;

“Well Charging Order” is an order granted by the court to a creditor
recognising that its mortgage is well charged on the property of a 20
mortgagor.

3.—The provisions of this Act shall apply in relation to any
proceedings in which a party before the court claims any of the
following reliefs:

(a) an order for possession of mortgaged property that is a 25
family home pursuant to section 97(2) of the Land and
Conveyancing Law Reform Act, 2009;

(b) an order authorising exercise of the power of sale of a
mortgaged property that is a family home pursuant to
section 100(3) of the Land and Conveyancing Law 30
Reform Act, 2009;

(c) an order seeking possession of any property that is a
family home on foot of a legal mortgage or charge;

(d) an order declaring the amount due on foot of a mortgage
to be well charged on a dwelling that is a family home. 35

4.—(1) A Mortgagee shall not commence legal proceedings for
the possession of a mortgagor’s family home under section 97(2) of
the Land and Conveyancing Law Reform Act 2009, or otherwise,
unless the mortgagee certifies in writing to the Court that the
provisions of the Code of Conduct on Mortgage Arrears have been 40
complied with by that mortgagee.

(2) A Mortgagee shall not commence legal proceedings for the
possession of a mortgagor’s family home under section 97(2) of the
Land and Conveyancing Law Reform Act 2009, or otherwise, if the
mortgagor is in receipt of mortgage interest supplement, provided 45
that, whilst in receipt of mortgage interest supplement, the
mortgagor is co-operating and continues to co-operate with the
mortgagee.
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5.—Where court proceedings have been instituted seeking the
possession of any property that is a family home pursuant to section
97(2) of the Land and Conveyancing Law Reform Act 2009, or
otherwise, or where authorisation for the sale of a family home
pursuant to section 100(3) of the Land and Conveyancing Law5
Reform Act 2009, has been sought, or where an order is sought from
the court declaring the amount due on foot of a mortgage to be well
charged on property that is a family home, the court shall not grant
possession or sale of the family home unless:

(a) the court has received and reviewed an independent report10
prepared by the Monetary Advice and Budgeting Service
on the capacity of the mortgagor to repay money due on
foot of the mortgage,

(b) the court has received and reviewed copies of the original
mortgage application and all supporting documentation15
accompanying the mortgage application that was
available to the mortgagee immediately prior to the
execution of the mortgage.

6.—(1) In any proceedings before the court where a party seeks
the possession or sale of any property that is a family home on foot20
of a legal or equitable mortgage or charge, the court, having taken
into account the independent report prepared by the Monetary
Advice and Budgeting Service referred to in section 5(a), must
consider and, if it deems it appropriate, may make, instead of an
order for possession, any of the following orders:25

(a) an order that the mortgagor make interest only payments
on the mortgage for a period of time that shall not exceed
four years;

(b) an order that the mortgage period be extended by a period
of time that shall not exceed twenty years;30

(c) an order that the mortgage payments due to be made by
the mortgagor be deferred for a period that shall not
exceed one year;

(d) an order that the terms and conditions of the mortgage be
amended so that the interest rate can be changed to a35
fixed or variable interest rate, as the court considers
appropriate, taking into account prevailing market
conditions;

(e) an order that the principal sum due on the mortgage be
reduced in a fair manner provided that the mortgagee be40
granted a share in the mortgagor’s equity in the family
home, as the court considers appropriate;

(f) an order that the Deferred Interest Scheme recommended
in the Report of the Expert Group on Mortgage Arrears
and Personal Debt be applied to the mortgage in45
accordance with paragraph 4.4.2 of that Report, provided
that the mortgagor meets the eligibility criteria identified
at paragraph 4.4.3 of the Report.

(2) If the court, having reviewed pursuant to section 5(b) the
original mortgage application and all supporting documentation50
accompanying the mortgage application that was available to the
mortgagee immediately prior to the execution of the mortgage,
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determines that the mortgage was granted by the mortgagee in an
unlawful or reckless or negligent manner, taking into account the
true financial position of the mortgagor at the time the mortgage was
entered into, the court shall be entitled to make an order that the
terms of the mortgage be amended as the court sees fit. 5

(3) If the court determines that possession or sale of a family
home on foot of a legal mortgage or charge shall not be granted, the
court shall, if it deems it appropriate, order that the mortgagor shall
remain in the family home as a court approved tenant of the
mortgagee for a rent and on terms to be fixed by the court. The 10
mortgagee shall be entitled to bring an application before the court
setting aside this court approved tenancy if the financial
circumstances of the mortgagor subsequently alter to an extent that
would enable the mortgagor to pay an increased rent or to
recommence mortgage payments. 15

7.—Where a mortgagor is in mortgage arrears, the court may order
possession of the family home without invoking the provisions of
sections 3 to 6 if:

(a) the mortgagor refuses to co-operate with the mortgagee;

(b) the mortgagor has perpetrated a fraud on the mortgagee 20
without the knowledge of the mortgagee;

(c) the mortgagor has fundamentally breached the terms and
conditions of the mortgage agreement other than in
respect of the existence of arrears,

and 25

(d) arrangements can readily be made to provide reasonable
long term alternative living accommodation to the
mortgagor whether by way of a local authority tenancy,
the mortgagor’s own resources or the proceeds of the
mortgagor’s equity in the family home. 30
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