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General

1. This Bill sets out a legislative framework for the management
of inward migration to Ireland. It lays down a number of important
principles governing the presence in the State of foreign nationals,
including the obligation on a foreign national who is unlawfully in
the State to leave. It sets out statutory processes for applying for a
visa, for entry to the State, for residence in the State and for being
required, when necessary, to leave.

2. The responsibilities of the State, as executive functions vested
in the Government, to operate immigration controls in the interest
of the common good have been recently restated by the Supreme
Court (Denham J) in Bode (A Minor) -v- Minister for Justice,
Equality & Law Reform & Ors [2007] IESC 62 (20 December 2007)
as follows:

‘‘In every State, of whatever model, the State has the power
to control the entry, the residency, and the exit, of foreign
nationals. This power is an aspect of the executive power to
protect the integrity of the State. It has long been recognised
that in Ireland this executive power is exercised by the Minister
on behalf of the State. This was described by Costello J. in Pok
Sun Shun v. Ireland [1986] I.L.R.M. 593 at 599 as:

‘‘In relation to the permission to remain in the State, it
seems to me that the State, through its Ministry for Justice,
must have very wide powers in the interest of the common
good to control aliens, their entry into the State, their
departure and their activities within the State.’’

The special role of the State in the control of foreign nationals
was described by Gannon J. in Osheku v. Ireland [1986] I.R. 733
at 746. He stated at p.746:—

‘‘That it is in the interests of the common good of a State
that it should have control of the entry of aliens, their
departure and their activities and duration of stay within
the State is and has been recognised universally and from
earliest times. There are fundamental rights of the State
itself as well as fundamental rights of the individual citizen,
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and the protection of the former may involve restrictions in
circumstances of necessity on the latter. The integrity of the
State constituted as it is for the collective body of its citizens
within the national territory must be defended and vindi-
cated by the organs of the State and by the citizens so that
there may be true social order within the territory and con-
cord maintained with other nations in accordance with the
objectives declared in the preamble to the Constitution.’’

I would affirm and adopt this description. While steps taken by
a State are often restrictive of the movement of foreign
nationals, the State may also exercise its powers so as to take
actions in a particular situation where it has been determined
that the common good is served by giving benefits of residency
to a category of foreign nationals — as a gift, in effect.’’

3. This restatement continues a line of Supreme Court judgments,
including those in Article 26 Referral of the Illegal Immigrants
(Trafficking) Bill 1999 ([2000] 2 IR 360), FP v. Minister for Justice
([2002] 1 IR 164) and AO and DL v. Minister for Justice, Equality
and Law Reform ([2003] 1 IR 1).

4. The executive power and responsibility of the Government to
make immigration policies as they consider suitable to the conditions
of the day is at present supplemented by a variety of statutory pro-
visions designed to facilitate the implementation of those policies.
Those statutory provisions include the Aliens Act 1935, the Immi-
gration Act 1999, the Immigration Act 2003 and the Immigration Act
2004, all of which this Bill will repeal and replace.

5. Another important principle underlying the provisions of the
Bill is the clarifying provision of section 4 regarding the lawfulness
and unlawfulness of presence in the State of foreign nationals. In
particular, the element of that provision requiring a foreign national
who is unlawfully present in the State to remove himself or herself is
a fundamental principle that dictates the content of many subsequent
provisions of the Bill.

6. The Bill sets out statutory procedures to be followed in dealing
with applications for visas (new to statute), entry into the State
(based on present law), residence permission while in the State
(largely new) and removal from the State (based to some extent on
present law, but with some significant innovations).

7. The Bill proposes to integrate the processes for dealing with
applications for protection in the State (at present covered by the
Refugee Act 1996 and the European Communities (Eligibility for
Protection) Regulations 2006 (S.I. No 518 of 2006) and all other
aspects of the desire of a protection applicant to remain in the State
(at present dealt with under the Immigration Act 1999) into a unified
process at the end of which each applicant has a complete answer to
the question whether he or she will be permitted to remain in the
State. In consequence, the Bill repeals the Refugee Act and the
Regulations, and subsumes into the Minister’s functions those at
present carried out by the Refugee Applications Commissioner in
relation to asylum applications. The Bill also transposes into national
law Council Directive 2005/85/EC1 of 1 December 2005 on minimum
standards on procedures in Member States for granting and with-
drawing refugee status (‘‘Procedures Directive’’).
1 OJ L326 of 13 December 2005.



8. Of special note is the provision in statute for foreign nationals
to obtain long-term residence permits, giving to the holder rights in
the State similar in most respects to those of Irish citizens.

9. The Bill also makes some general provisions in relation to the
powers of immigration officers, exchange of information, notification
requirements for marriages of foreign nationals, special provisions
on judicial review based on the present provisions of section 5 of the
Illegal Immigrants (Trafficking) Act 2000 and requirements in
relation to the departure of foreign nationals from the State.

PART 1

PRELIMINARY

10. Part 1 (sections 1 to 3) of the Bill deals with preliminary mat-
ters such as citation and commencement, expenses and inter-
pretation.

11. Sections 1 and 3 are standard provisions dealing with citation
and commencement of the Act and expenses.

12. Section 2 sets out the interpretation of the primary terms
referred to throughout the Bill.

PART 2

GENERAL

13. Part 2 (sections 4 to 7) of the Bill sets out general provisions
dealing with lawful and unlawful presence in the State and the
restricted entitlement to State services of foreign nationals unlaw-
fully present in the State.

14. Section 4 provides that the presence in, or entry into, the State
of a foreign national is lawful only if it is in accordance with a per-
mission given or deemed to be given to him or her, in accordance
with the Act. This section is based on section 5 of the Immigration
Act 2004. A foreign national who enters the State unlawfully or
whose presence in the State is unlawful commits an offence Such a
person is also, by subsection (4), under an obligation to leave the
State, and may be removed without notice and, if necessary, follow-
ing arrest and detention for that purpose. A foreign national who
commits an offence under this section is liable to the penalty pro-
visions set out in section 119(2) and (3). By subsection (11), based on
section 2(3) of the Immigration Act 2004, it is for a foreign national
to establish, in any proceedings (including the operation of the pro-
visions of this Act by the Minister or by immigration officials), his
or her status in the State.

15. Section 5 has the same effect as section 2 of the Immigration
Act 2004. Subsection (1) sets out the classes of persons who are
deemed to have permission to be present in the State. Subsection (2)
enables the Minister to specify by order classes of persons who are
to be regarded as having permission to be present in the State.

16. By section 6 a foreign national whose presence in the State is
unlawful will, as a general rule, not be entitled to enter into employ-
ment, engage in other economic activity or avail of any State-funded
benefits or services (subsection (1)). Subsection (2) sets out excep-
tions to this general rule. Certain essential services, including medical
services, will continue to be provided. In addition, subsection (3)

3



4

enables the Minister, having consulted with the relevant other Mini-
ster, to prescribe the extent to which any additional emergency pro-
vision is to be made available. However, by subsection (4), any bene-
fit or service provided to an unlawfully present foreign national will
not, of itself, render his or her presence lawful.

17. Section 7 is a saver for any EU-related obligations of the State
affecting immigration matters. It is based on section 2(2) of the
Immigration Act 2004.

PART 3

VISAS

18. Part 3 (sections 8 to 18) of the Bill provides a statutory frame-
work for issuing and revocation of visas.

19. Section 8 provides a definition (subsection (1)) and clarity as
to the validity (subsection (2)) of a visa, which is a certificate that
the foreign national to whom it is issued is permitted to be present
at a frontier of the State for the purpose of seeking permission to
enter the State. Subsection (3) provides that a visa may contain any
information which the Minister may determine appropriate.

20. Section 9 defines a transit visa as one that permits the holder
to arrive at a port in the State for the purpose of passing through
the port in order to travel to another state. The provisions applicable
to visas at section 8 also apply to a transit visa.

21. Section 10 contains provisions whereby the Minister may des-
ignate a foreign national as exempted from the need to have a visa.
A foreign national may be a visa-exempt foreign national in some
circumstances and, in other circumstances, be required to possess a
visa (subsection (4)).

22. Section 11 contains provisions whereby the Minister may des-
ignate a foreign national as being subject to the need to have a transit
visa in order to be permitted to arrive at a port in the State for the
purpose of passing through the port in order to travel to another
state. A foreign national may be a transit-visa-required foreign
national in some circumstances and, in other circumstances, not be
required to possess a transit visa (subsection (4)).

23. Section 12 sets out the application process for a visa. The Mini-
ster may receive and consider applications for a visa (subsection (1))
and may prescribe forms in relation to such applications (subsection
(2)). Subsections (3) and (4) make provision for the prescription of
different fees for different classes of visa and visas may be classified
for that purpose by any factors or combination of factors which the
Minister considers appropriate, including those at subsection (4).

24. Section 13 allows the Minister to prescribe circumstances in
which a deposit, bond or guarantee is to accompany a visa appli-
cation (subsection (1)). Subsections (2), (3) and (4) provide a defini-
tion of a deposit or bond and guarantee respectively. Subsection (5)
sets out the requirements for a person to be a guarantor under this
section. The Minister can, in certain circumstances, waive all or part
of a sum forfeited (subsection (6)) or refund a deposit (subsection
(7)).



25. Section 14 deals with the determination by the Minister of visa
applications. The Minister is under no obligation to issue a visa
(subsection (8)). It is for the visa applicant to establish to the satis-
faction of the Minister that he or she should be granted a visa
(subsection (1)). Subsection (2) sets out the circumstances in which a
visa application is not valid. The Minister will notify a visa applicant
if the application is not valid (subsection (3)). The Minister may
make appropriate inquiries before determining an application
(subsections (3) and (4)). Subsections (6) and (7) set out some of
the matters that the Minister may have regard to in determining an
application. Subsections (9) and (10) enable the Minister to refuse a
visa application and set out examples of the grounds on which the
Minister may consider a refusal justified.

26. Section 15 deals with refusal of a visa application. Where the
Minister refuses a visa application, he or she must notify the appli-
cant of the refusal and the reason for the refusal (subsection (1)); the
possibility of notification via the internet (subsection (2)) is envis-
aged. The Minister must also inform the applicant whether a review
is available and, if so, how it may be sought (subsection (6)). The
Minister is not obliged to disclose confidential information to the
applicant without consent of the provider of that information
(subsections (4) and (5)) or other information if, in his or her opinion,
to do so would be prejudicial to public security, public policy
or public order (‘‘ordre public’’) (subsection (3)).

27. Section 16 deals with revocation of a visa. By subsection (1),
the Minister may revoke a visa if he or she considers its revocation
to be justified. Subsection (2) contains examples of reasons why the
Minister may consider a revocation justified. The notification and
non-disclosure requirements at section 15 apply in respect of a revo-
cation of a visa (subsections (6) and (7)). The Minister must take all
reasonable steps to inform the holder of a visa as soon as possible of
its revocation (subsection (3)). The holder then has 10 working days
to apply to the Minister for the reasons for the revocation (subsection
(4)); those reasons must be given as soon as possible (subsection (5)).

28. Sections 17 and 18 deal with the process for seeking and
obtaining a review of a decision to refuse or to revoke a visa.

PART 4

ENTRY INTO THE STATE

29. Part 4 (sections 19 to 29) of the Bill deals with entry into the
State and sets out the responsibilities of foreign nationals and car-
riers in this regard.

30. Section 19 is based, to a large extent, on section 6 of the Immi-
gration Act 2004 and provides (subsection (1)) that a foreign national
may, unless the Minister has consented otherwise, only enter the
State via an approved port. Failure to comply with this requirement
constitutes an offence (subsection (2)) and the person is to be
regarded as having been refused permission to enter the State
(subsection (3)). Subsection (4) lists the exemptions from the require-
ment at subsection (1).

31. Section 20 contains provisions dealing with approved ports. An
approved port is a place that is designated by the Minister as an
approved port (subsections (1) and (2)) and such designation may
be subject to certain conditions (subsection (3) includes some of the
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conditions). The Minister must consult the person having manage-
ment and control of the port before arriving at conditions of approval
(subsection (4)). By subsection (5), it is an offence to represent an
unapproved port as an approved port, to facilitate the unlawful entry
of a person into the State via that port or to fail to report such
unlawful entry to an immigration officer.

32. Section 21 sets out the process for obtaining consent from the
Minister to enter the State otherwise than at an approved port.

33. Section 22 is based on section 11 of the Immigration Act 2004
and sets out the requirement for every person (other than an Irish
citizen or a British citizen travelling within the Common Travel
Area) to be in possession of a valid passport or other equivalent
document establishing his or her identity and nationality when land-
ing in the State. Subsection (3) obliges a person landing in the State
to provide an immigration officer with any necessary information
and to comply with any instructions given by an immigration officer.
Failure to do so is an offence (subsection (4)). Subsection (5) clarifies
the position in relation to the furnishing of biometric information by
Irish citizens — such information can only be required for the pur-
poses of establishing that the travel document presented by the citi-
zen relates to him or her.

34. Section 23, which is based on section 4 of the Immigration Act
2004, sets out the obligations for certain foreign nationals to present
themselves to an immigration officer and to apply for permission to
enter the State (subsections (1), (3) and (5)); failure to do so is an
offence (subsection (2)). The section also specifies the powers that
may be exercised by an immigration officer in determining whether
a person should be given permission to enter and be present in the
State and the sort of information that would be pertinent in making
that decision (subsections (6), (7) and (8)). It further sets out what
the immigration officer should do where the foreign national makes
an application for protection (subsections (9) to (13)).

35. Section 24 deals with the procedures to be followed where the
foreign national is under 18 years of age, and the interactions with
the Health Service Executive that are to take place in that event.
This provision is based on section 8(5) of the Refugee Act 1996.

36. Section 25 deals with permission to enter the State. Subsection
(1) provides that the Minister can permit or refuse permission to a
foreign national to enter the State. Paragraph (b) requires a protec-
tion applicant to be permitted to enter the State except where that
applicant is subject to an exclusion order under section 117. Subsec-
tions (2) and (3) make provision for an immigration officer to exer-
cise, on behalf of the Minister, the power to permit or refuse entry
to the State. Subsection (5), requires an immigration officer to give
a foreign national who is permitted to enter the State an entry permit
or, where the foreign national is already the holder of a residence
permit, to note the fact and date of the permission in his or her travel
document. The granting of permission to enter the State does not
entitle the person to be granted a residence permission (subsection
(6)). Subsection (7) provides for the matters to which an immigration
officer is to have regard in exercising the power referred to in subsec-
tion (2). By subsection (4), a person who is subject to an exclusion
order under section 117 is not entitled to make a protection appli-
cation without the consent of the Minister.

37. Section 26 sets out provisions governing entry permits.



38. Section 27, based on section 4(3) of the Immigration Act 2004,
sets out the grounds on which an immigration officer can refuse entry
to the State.

39. Sections 28 and 29 restate sections 2 and 3 of the Immigration
Act 2003. They detail the responsibilities of carriers in ensuring that
all foreign nationals on board the vehicle have valid passports, enter
the State at an approved port and present to immigration officers.

40. Section 29 provides for the service of notice and payment of
fixed penalties for offences committed under section 28.

PART 5

RESIDENCE

41. Part 5 (sections 30 to 51) of the Bill deals with residence in the
State. It outlines processes for the granting, renewal, non-renewal
and revocation of residence permission. It also contains provisions
dealing with non-return orders, fees, programme refugees, temporary
protection, travel documents and family members of protected
persons.

42. Section 30 deals with residence permission. Subsections (1) and
(2) clarify who is eligible to apply to the Minister for a residence
permission. By subsection (4), a residence permission is subject to
the provisions of the Act. Subsections (3), (4) and (5) set out the
process for applying for a residence permission. By subsection (6), a
residence permission may be made subject to such conditions as the
Minister considers appropriate, and these conditions can be modified
at any time by the Minister (subsection (8)). Subsection (9) allows
the Minister to issue different resident permits in conformity with
different permissions as may be set out in regulations. By subsection
(11), an immigration officer may, on behalf of the Minister (unless
the Minister prescribes otherwise (subsection (12)), exercise the
power to grant, renew, refuse to renew, revoke or attach and modify
conditions to a residence permission.

43. Section 31 deals with the factors which must be taken into
account in deciding whether a residence permission should be
granted.

44. Section 32 makes provision for renewal of a residence per-
mission. By subsection (1), no application for renewal of a residence
permission that is expressed to be non-renewable can be made. By
subsections (3) and (4), for a residence permission to be renewed, an
application for renewal must be made not later than 21 days before
it expires and must comply with subsection (6). If an application for
renewal is not received in compliance with the requirements, the
permission will be treated as not renewable; the holder will not be
able to apply for renewal and will no longer be entitled to remain in
the State (subsection (5)). By subsection (7), a residence permission
renewed under this section will be subject to such reasonable con-
ditions, and shall be valid for such period, as the Minister decides.

45. Section 33 contains provisions for the modification of con-
ditions applicable to a residence permit.

46. Section 34 sets out provisions governing residence permits.
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47. Section 35 sets out provisions governing replacement of resi-
dence permits that have been lost, destroyed, damaged or otherwise
affected so as to be illegible.

48. Section 36 contains provision for the issue of a long-term resi-
dence permission to a foreign national. By subsection (1) a foreign
national seeking a long-term residence permission must meet the
standard eligibility requirements (set out in subsection (4)) or any
more favourable requirement that may be set out in regulations. A
long-term residence permission will be valid for a period of 5 years
and will be renewable on conditions (subsection (2)) and its validity
will not be affected by absence from the State of the holder for a
continuous period of less than one year (subsection (3)). Subsection
(5) sets out the periods of residence which are not reckonable for
the purposes of qualifying for long-term residence. Subsection (6)
sets out the entitlements attaching to a long-term residence per-
mission. The holder of a long-term residence permission will be
issued with a long-term residence permit (subsection (8)) and must
comply with normal immigration requirements when travelling to or
from the State (subsection (7)). Subsection (10) defines dependants
for the purposes of the section.

49. Section 37 deals with qualified long-term residence permission.
By subsection (1), the Minister can issue a qualified long-term resi-
dence permission to a person who does not meet the residence
requirement provided for at section 36(4). Subsection (2) sets out the
conditions that will apply to a qualified long-term residence per-
mission. The holder of a qualified long-term residence permission
will be issued with a qualified long-term residence permit (subsection
(4)) and must comply with normal immigration requirements when
travelling to or from the State (subsection (3)). After a period of 2
years, the holder of a qualified long-term residence permission can
apply for a long-term residence permission provided that he or she
satisfies other standard eligibility requirements at section 36(4)
(other than the residence requirement).

50. Section 38 provides for the establishment and maintenance of
a register of foreign nationals to whom residence permits have been
issued and a register of protection applicants.

51. Section 39 sets out the circumstances in which the Minister can
refuse to renew a renewable residence permission or a long-term
residence permission.

52. Section 40 provides for a review of a decision not to renew a
renewable residence permission.

53. Section 41 deals with the determination of a review under
section 40.

54. Section 42 provides for non-renewal of a long-term residence
permission.

55. Sections 43 to 45 set out the processes applicable to revocation
of the different classes of residence permissions. The sections are
based on section 3(4) and (6) of the Immigration Act 1999 with suit-
able modifications.

56. Section 46 makes provision for the making of a non-return
order by the Minister when revoking, refusing to renew or after the
expiry of a residence permission, a protection permission or a protec-
tion application entry permission as appropriate.



57. Section 47 deals with programme refugees and is based on
section 24 of the Refugee Act 1996.

58. Section 48 provides for a scheme of temporary protection in
accordance with Council Directive 2001/55/EC2 on minimum stan-
dards for giving temporary protection in the event of a mass influx
of displaced persons and on measures promoting a balance of efforts
between EU Member States in receiving such persons and bearing
the consequences thereof.

59. Section 49 provides for the issue of a travel document to pro-
tected persons and their family members. The section is based on
section 4 of the Refugee Act 1996 and Regulation 18 of the Euro-
pean Communities (Eligibility for Protection) Regulations 2006, with
no change of substance.

60. Section 50 sets out the circumstances under which the Minister
may grant permission to family members of the holder of a protec-
tion declaration to enter and reside in the State. It also sets out the
entitlements of family members granted such permission (subsection
(4)). The section is based on section 18 of the Refugee Act 1996 and
Regulation 16 of the European Communities (Eligibility for
Protection) Regulations 2006, with no change of substance.

61. Section 51 makes provision for the setting of fees for appli-
cations for different classes of application under this Part. Provision
is made at subsection (3) for the waiver of fees in respect of appli-
cations for protection and applications from persons under 18 years
of age.

PART 6

REMOVAL FROM THE STATE

62. Part 6 (sections 52 to 60) of the Bill contains provisions dealing
with removal of a foreign national from the State. Removal will only
arise where the foreign national concerned, being unlawfully present
in the State, has failed to comply with his or her obligation under
section 5 to leave.

63. Section 52 is an interpretation provision.

64. Section 53 contains a statement, at subsection (1), of the rule
against refoulement (the definition of which is set out in section 53).
Subsection (2), which preserves the operation of the Extradition Acts
and the European Arrest Warrant Act 2003, is based on section 25
of the Refugee Act 1996.

65. Section 54 provides for the removal from the State, by an
immigration officer or a member of the Garda Sı́ochána, of a foreign
national unlawfully present in the State or at a frontier of the State.
It is based on section 5(5), (8) and (9) of the Immigration Act 2003.
It requires the person being removed (subsection (3)) or his or her
parent, guardian or person having responsibility for him or her
(subsection (5)) to co-operate in any way necessary to facilitate the
removal. A person removed under this section is ineligible for per-
mission to enter the State for 6 months from the date of removal
(subsection (8)) but this period may be disregarded in certain circum-
stances (subsection (9)).

66. Section 55, which is based on provisions in section 5 of the
Immigration Act 1999 and section 5 of the Immigration Act 2003,
2 OJ L 212 of 7 August 2001.
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provides for the arrest and detention of a foreign national for the
purposes of removing him or her from the State. By subsection (5),
the foreign national may be detained only until such time (being as
soon as practicable) as he or she is removed from the State. By sub-
section (9), where the foreign national is a party to any proceedings,
the High Court may order his or her release from detention if satis-
fied that those proceedings require his or her continued presence in
the State.

67. Section 56 provides for an alternative to detention under
section 55; namely, a requirement to comply with a written direction
given by an immigration officer or a member of the Garda Sı́ochána
including a direction to reside or remain in a specified place.

68. Section 57 contains supplementary provisions to sections 55
and 56.

69. Section 58 is based on section 5(4) of the Immigration Act
1999 and section 5(2)(b) of the Immigration Act 2004, and provides
that the detention provisions of section 55 do not apply to a foreign
national who is under 18 years of age. However, by subsection (4)
such a foreign national may be required to comply with the con-
ditions set out in section 56.

70. Section 59, which is based on provisions in section 5 of the
Immigration Act 1999 and section 5 of the Immigration Act 2003,
provides for the responsibilities of carriers in relation to removal of
persons from the State. An immigration officer or a member of the
Garda Sı́ochána may place a detained foreign national on a ship,
aircraft or other vehicle that is about to leave the State (subsection
(1)). The person in charge of the ship, aircraft or other vehicle shall,
if so directed within a reasonable time before departure (subsection
(3)), must receive such a foreign national on board (subsection (2)).
By subsection (7), the Minister will reimburse the reasonable
expenses (which by subsection (8) may be prescribed) incurred by
the carrier in complying with subsections (1) and (2). Where a
detained foreign national arrived in the State by means of a ship,
aircraft or other vehicle the person in charge of the ship, aircraft or
other vehicle must, if so directed, remove the foreign national with-
out delay from the State (subsection (4)) or arrange for his or her
removal by another carrier (subsection (5)). A carrier who fails to
comply with a direction under subsection (4) or (5) commits an
offence. By subsections (6) and (7), the officer or member may make
alternative arrangements where the carrier fails to comply with a
direction under subsection (4) or (5) and the costs of such arrange-
ments will be recoverable from the carrier concerned (subsection
(9)).

71. Section 60 provides that the Minister may require a foreign
national removed from the State to pay the reasonable expenses
incurred by virtue of his or her detention, removal and maintenance
for the purposes of that removal, subject to maximum amounts which
may be prescribed.

PART 7

PROTECTION

72. Part 7 (sections 61 to 104) of the Bill contains provisions relat-
ing to the meaning, content, procedures and eligibility criteria relat-
ing to the giving of protection to a foreign national in the State. It
integrates many of the provisions of the Refugee Act 1996 and the



European Communities (Eligibility for Protection) Regulations 2006,
with appropriate modifications to take account of the introduction
of a unified process for the determination of protection applications
(‘‘single procedure’’). It also effects the transposition into Irish dom-
estic law of the Procedures Directive.

Chapter 1 (sections 61 to 67)
General

73. Section 61 is an interpretation section.

74. Section 62 provides that a person who is either a refugee or a
person eligible for subsidiary protection is entitled to protection in
the State. For the purposes of the unified process for the determi-
nation of protection applications, subsection (2) deems an application
for any form of protection to be an application for refugee status.

75. Section 63 outlines the nature and source of the information
which must be taken into account in the course of an investigation
into a protection application. It is based on Regulations 5, 6 and 7
of the European Communities (Eligibility for Protection) Regu-
lations 2006.

76. Section 64 is based on Regulation 9 of the European Com-
munities (Eligibility for Protection) Regulations 2006 and outlines
what may constitute persecution for the purpose of assessing whether
a person is a refugee.

77. Section 65 is based on Regulation 10 of the European Com-
munities (Eligibility for Protection) Regulations 2006 and outlines
some of the factors which will be taken into account in assessing
whether persecution exists.

78. Section 66 is based on section 2 of the Refugee Act 1996 and
Regulations 12 and 13 of the European Communities (Eligibility for
Protection) Regulations 2006 and sets out the circumstances in which
an applicant for protection will be excluded from receiving protec-
tion in the State.

79. Section 67, based on provisions at section 21 of the Refugee
Act 1996 and Regulations 11 and 14 of the European Communities
(Eligibility for Protection) Regulations 2006, provides for the circum-
stances in which a person ceases to be a refugee or a person eligible
for subsidiary protection in the State.

Chapter 2 (sections 68 to 72)
Protection applications

80. Section 68 makes provision for the granting (subsection (1)) of
a protection application entry permission to a protection applicant
which allows the person concerned to be lawfully present in the State
for the purpose of having his or her protection application investi-
gated (subsection (2)). Subsections (3) and (4) set out the conditions
attaching to a protection application entry permission and its validity.
Subsections (5) and (6) set out the obligations of the holder of the
permission.

81. Section 69 contains provisions governing protection appli-
cation entry permits.

82. Section 70 contains provisions governing the granting of a pro-
tection application entry permit at the frontier. Where it is not poss-
ible to issue a protection application entry permit to the foreign
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national concerned, the immigration officer will detain the foreign
national or require him or her to reside in a specified place until the
permit can be issued.

83. Section 71 contains provisions allowing for the arrest and
detention of protection applicants. It is based on section 9(8), (9),
(10), (11), (12), (13), (14) and section 10 of the Refugee Act 1996.
The only substantive change from existing law is the addition of two
further grounds for detention at subsection (1)(g) and (h), relating
to whether the immigration officer or member of the Garda Sı́ochána
has reasonable grounds for suspecting that the protection application
has been made to delay removal from the State, either where
removal is imminent or where the application is one made following
the failure of an earlier claim.

84. Section 72 makes provision for priority to be given to appli-
cations from protection applicants who have been detained. It is
based on section 10(4) of the Refugee Act 1996.

Chapter 3 (sections 73 to 90)
Protection application procedure

85. Section 73 outlines the procedure for a foreign national,
whether lawfully or unlawfully in the State, to make an application
for protection to the Minister. The section is based on sections 8
and 11(8) of the Refugee Act 1996 and Articles 6 and 10 of the
Procedures Directive.

86. Section 74 sets out the process whereby the Minister will inves-
tigate protection applications. It is based on section 11(1) to (5) and
(12) of the Refugee Act 1996. It also takes account of Articles 12
and 13 of the Procedures Directive.

87. Section 75, based on section 11A of the Refugee Act 1996,
provides that the burden of proof for establishing a credible claim
for protection is primarily on the person asserting the fear of per-
secution or serious harm, namely the protection applicant. This
section also provides for an obligation on the Minister and the Pro-
tection Review Tribunal to assess the relevant elements of the claim
in co-operation with the applicant.

88. Section 76, based on section 11B of the Refugee Act 1996
(modified to reflect the single procedure), outlines the factors that
are relevant in relation to the credibility of a protection applicant.

89. Section 77, based on section 11B of the Refugee Act 1996,
places a duty on applicants to cooperate with the requirements and
procedures set by the Minister, including furnishing the Minister or
the Tribunal with relevant information as to their identity and their
reasons for applying for protection in the State.

90. Section 78, based on section 19(1) to (4) of the Refugee Act
1996, makes provision for the protection of the identity of applicants
for protection.

91. Section 79 provides for the report of the investigation into the
protection application conducted by the Minister at first instance.
Subsection (1) is based on section 13(1) of the Refugee Act and
Article 14 of the Procedures Directive. Subsection (2) sets out the
possible outcomes of the investigation, namely that the applicant is
either: (i) a refugee; (ii) not a refugee but eligible for subsidiary
protection; (iii) not eligible for protection but will be given a resi-
dence permission; or (iv) not eligible for protection and must leave



the State. The fact that any of these outcomes is possible from the
first instance investigation is a consequence of the single procedure
being introduced by the Bill. Subsection (3) is based on section 13(6)
of the Refugee Act 1996. Subsections (4) and (5) are based on Article
23(2) of the Procedures Directive.

92. Section 80 provides a mechanism for a protection application
to be withdrawn or to be deemed withdrawn from the protection
application investigation process. It is based on sections 11(9) to
11(11) and 13(4) of the Refugee Act 1996 and Articles 19 and 20 of
the Procedures Directive.

93. Section 81, based on provisions in section 13 of the Refugee
Act 1996 and Article 14 of the Procedures Directive, provides that
the Minister must notify a protection applicant of the Minister’s
determination of the protection application and the reasons for that
determination. The notification must also inform the applicant of the
procedures in relation to an appeal to the Protection Review Tri-
bunal against the Minister’s determination.

94. Section 82 makes provision for expedited investigation of cer-
tain classes of protection applications where the Minister considers
it appropriate to do so.

95. Section 83 sets out the nature of the consideration which will
determine whether a person who is not granted a protection resi-
dence permit will be allowed to remain in the State.

96. Section 84, based on section 16(1), (3), (4) and (5) of the Refu-
gee Act 1996, provides that a protection applicant may appeal to the
Protection Review Tribunal against a determination of the Minister
that he or she is not a refugee or is not a person eligible for subsidi-
ary protection.

97. Section 85, based on section 16(2A), (2B) and (9) of the Refu-
gee Act 1996, sets out the process for oral hearings under the Act.

98. Section 86 requires the Minister to provide the Tribunal with
copies of documents and information relevant to the first instance
determination. Subsection (2) sets out the circumstances where cer-
tain information can be withheld. Subsections (3) and (4) are based
on section 16(6) and (7) of the Refugee Act 1996.

99. Section 87, based on section 16(2A), (2B) and (9) of the Refu-
gee Act 1996, deals with the withdrawal or deemed withdrawal of
an appeal.

100. Section 88, based on section 16(2), (16), (16A) and (17) of
the Refugee Act 1996, provides for the matters and material to be
considered by the Protection Review Tribunal before deciding an
appeal and the possible outcomes of an appeal.

101. Section 89, based on section 17(7) of the Refugee Act 1996
and Articles 32 and 34 of the Procedures Directive, makes provision
for further applications for protection in the State. By subsection (1),
a person who already applied for protection in the State may not,
without the consent of the Minister, make a further protection appli-
cation in the State. Subsection (2) sets out the process for making a
further protection application. By subsection (4), the Minister must
consent to a further application being made where the applicant has
submitted new information which significantly adds to the likelihood
that the applicant will qualify for protection in the State.

13



14

102. Section 90 makes provision for the Minister or, as the case
may be, the Tribunal to obtain a report in relation to the health of
a protection applicant.

Chapter 4 (sections 91 to 96)
Protection Review Tribunal

103. Section 91, based on section 15 of the Refugee Act 1996 and
paragraphs (9) and (10) of the Second Schedule to that Act, provides
for the establishment of the Protection Review Tribunal, whose func-
tions are set out later in the Bill.

104. Section 92 is based on paragraphs (1) to (8) of the Second
Schedule to the Refugee Act 1996 and deals with membership of
the Tribunal.

105. Section 93, based on paragraphs (12) to (20) of the Second
Schedule to the Refugee Act 1996, provides for the functions and
powers of the chairperson. Subsections (8) and (9) enable the chairp-
erson to deal with decisions of members of the Tribunal that he or
she considers to contain an error of law or fact.

106. Section 94 sets out the role of a member of the Tribunal. The
principal element is to determine appeals under section 84 of the Act.
Subsection (3) sets out the obligations of the Member in carrying out
his or her role.

107. Section 95, based on section 19(4A) and (5) of the Refugee
Act 1996, makes provision for the publication of decisions of the
Tribunal. It reflects the Supreme Court decision in Atanasov3 relating
to access to decisions of the Refugee Appeals Tribunal and sets out
the procedures to be followed in relation to access to decisions of
the Protection Review Tribunal. Subsection (8) provides for the mak-
ing of regulations by the Minister to provide for matters relating to
the making available or publication of decisions of the Tribunal.

108. Section 96, based on section 12 of the Refugee Act 1996, pro-
vides that the Minister may give a direction to the Tribunal to accord
priority to certain applications for protection at the appeal stage.

Chapter 5 (sections 97 to 101)
Protection declarations and permits

109. Section 97, based on provisions at section 17 of the Refugee
Act 1996 and Regulation 17 of the European Communities
(Eligibility for Protection) Regulations 2006, makes provision for the
granting of (subsection (1)), or refusal to grant (subsection (7) and
(8)), a protection declaration. By subsection (2), a protection declar-
ation remains in force until it is established that the person is no
longer entitled to protection in the State. Subsections (3) and (4) set
out the entitlements of a person to whom a protection declaration
is granted. The section also provides (subsections (9) and (10)) for
notification to the applicant and the UNHCR of the granting or, as
the case may be, the refusal to grant a protection declaration.

110. Section 98 sets out provisions governing protection permits.

111. Section 99 sets out the circumstances in which a protection
declaration can be revoked. It is based on section 21 of the Refugee
Act 1996 and Regulations 11 and 14 of the European Communities
(Eligibility for Protection) Regulations 2006.
3 Atanasov -v- Refugee Appeals Tribunal & ors [2006] IESC 53



112. Section 100 outlines the procedure which must be followed
where the Minister proposes to revoke a protection declaration. The
section has regard to section 3(4) and (6) of the Immigration Act
1999, section 21 of the Refugee Act 1996 and Regulations 11 and 14
of the European Communities (Eligibility for Protection) Regu-
lations 2006 with suitable modifications.

113. Section 101 makes provision for renewal of a protection per-
mission. Subsections (1), (2) and (5) set out the general administrat-
ive requirements for making an application for renewal and the pen-
alty for not complying with these requirements. Subsections (3) and
(4) require the Minister (unless compelling reasons of public security,
public policy or public order (‘‘ordre public’’) otherwise require) to
renew the permission for a period of 3 years where he or she is
satisfied the applicant’s protection declaration continues in force.

Chapter 6 (sections 102 to 104)
Safe Countries

114. Sections 102, 103 and 104, based on sections 12(4) and (22)
of the Refugee Act 1996 and, consistent with Articles 27, 30 and
31 of the Procedures Directive, provides for the designation of safe
countries of origin (section 102), the designation of safe third coun-
tries (section 103) and for the transfer of protection applications
(section 104) to safe third countries and to Council Regulation coun-
tries under the ‘‘Dublin II’’ Regulation4.

PART 8

FURTHER PROVISIONS

115. Part 8 (sections 105 to 131) of the Bill contains mis-
cellaneous provisions.

116. Section 105, based on section 20 of the Refugee Act 1996,
provides for certain offences pertaining to the making of statements
or provision of documents which the person knows, or ought to
know, to be false or misleading and the destruction, concealment,
forgery, fraudulent alteration, sale, supply or facilitation of unlawful
use of documents, including identity documents.

117. Section 106 is based on section 8 of the Immigration Act 2003
and makes provision for the exchange of information relating to the
operation and administration of the law about the entry into, pres-
ence in and removal from the State of foreign nationals.

118. Section 107 provides for the exchange of information
(including biometric information) about a foreign national with other
states and the making of arrangements with other states for those
purposes.

119. Section 108, based to some extent on section 9A of the Refu-
gee Act 1996, sets out the obligations of foreign nationals to provide
biometric data to an immigration officer or a member of the Garda
Sı́ochána when required to do so (subsection (1)) and creates an
offence for failure to do so (subsection (2)). ‘‘Biometric data’’ is
defined at section 4. Subsection (3) enables the type of biometric data
required to be prescribed. Failure to provide the relevant data is an
offence. Subsections (4) and (5) makes special provision for the
4 Council Regulation (EC) No. 343/2003 of 18 February 2003 establishing the criteria
and mechanisms for determining the Member State responsible for examining an asy-
lum application lodged in one of the Member States by a third country national. OJ
L50 of 25 February 2003.
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taking of biometric data from a person under 14 years of age. By
subsection (6), a foreign national who does not co-operate fully in
the taking of biometric data is deemed to have failed to comply with
the conditions of his or her residence permit. Where that person is a
protection applicant, he or she is deemed to have failed to make
reasonable efforts to establish his or her identity and to have failed
to co-operate as required at section 77. Subsection (7) provides for
the creation of a record of biometric information taken or received
under the Act. Subsections (8) and (9) make provision for the
destruction of biometric data taken in circumstances where the for-
eign national to whom it relates becomes an Irish citizen.

120. Section 109 restates, with no change of substance, section 11
of the Immigration Act 2004 relating to the production of travel
documentation by a foreign national on request.

121. Section 110 requires a person embarking from the State to
provide documents and information to an immigration officer and to
comply with instructions from such an officer. Failure to do so is
an offence (subsection (2)). Subsection (3) clarifies that biometric
information furnished by an Irish citizen is only for the purposes
of enabling an immigration officer to verify that a travel document
presented by that person relates to him or her; retention, storage or
comparison of that information is not allowed.

122. Section 111 sets out the obligations on carriers in relation to
the provision of information in relation to persons embarking from
the State and the uses to which that data can be put.

123. Section 112 is based on section 9 of the Immigration Act 2004
and imposes an obligation on persons engaged in passenger trans-
port, the provision of lodging or sleeping accommodation on a com-
mercial basis, the provision of education or certain prescribed busi-
nesses to display a statutory notice stating the effect of this Act and
any directions given under it.

124. Section 113 is based on section 10 of the Immigration Act
2004 and sets out the duty of the manager or proprietor of certain
premises, including a hotel or educational establishment, to keep a
register of all foreign nationals enrolled in, attending at or staying in
the premises and to produce such a register when required to do so
by an immigration officer.

125. Section 114, based on section (3) of the Immigration Act
2004, deals with the appointment of immigration officers for the pur-
poses of the Act.

126. Section 115 provides for the powers that may be exercised by
an immigration officer for the purpose of performing any of his or
her functions under the Act and is based on section 15 of the Immi-
gration Act 2004.

127. Section 116 deals with the appointment and powers of medi-
cal officers for the purposes of the Act. It is based on section (3) of
the Immigration Act 2004.

128. Section 117 is based on section 4 of the Immigration Act 1999
and enables the Minister, by order, to exclude a foreign national
from the State.

129. Section 118 is based on section 5 of the Illegal Immigrants
(Trafficking) Act 2000 and deals with judicial review for the purposes
of the Act. By subsection (2) an application for judicial review must
be made within 14 days of the impugned decision. This period may
be extended where the High Court is satisfied that substantial



grounds exist for doing so. Subsection (3) sets out the circumstances
where the High Court may not extend the period. By subsections (7)
and (8) the High Court may award costs against a legal representa-
tive of an applicant who has initiated judicial review proceedings
which, in the opinion of the Court, were based on (e.g.) frivolous or
vexatious grounds. An application for leave to apply for judicial
review will not of itself (subsection (9)) suspend or prevent the trans-
fer, or removal of a foreign national from the State unless the Court
considers it necessary for that foreign national to be in the State in
order to give instructions to his or her legal representatives
(subsection (10)). Subsection (11) operates to prevent a foreign
national, following the rejection of his or her protection application,
from challenging his or her removal solely on the basis of infor-
mation that could reasonably have been available to the person but
was not available to the Minister or the Tribunal before the rejection
of the application.

130. Section 119 sets out a range of penalties to apply to the
offences provided for in the Act.

131. Section 120 makes provision for penalties in the case of a
body corporate.

132. Section 121 is based on section 6 of the Immigration Act 1999
and provides for matters pertaining to the service of notices for the
purposes of the Act.

133. Section 122 based on sections 8 and 9 of the Aliens Act 1935,
provides for restrictions applicable to certain foreign nationals in
relation to change of name.

134. Section 123 makes provision in relation to the marriage of a
foreign national in the State. By subsection (1), the marriage of a
foreign national and an Irish citizen does not, of itself, confer a right
on that foreign national to enter or be present in the State. By sub-
section (2) a marriage contracted between two persons, one of whom
is or both of whom are foreign nationals, is invalid in law unless the
foreign national concerned has given 3 months’ notice of the pro-
posed marriage to the Minister and the person is at the time of the
marriage the holder either of an entry permit issued for that purpose
or of a residence permit (other than a protection temporary resi-
dence permit or a non-renewable permit). Subsection (3) enables the
Minister, upon application in the prescribed form, to grant an exemp-
tion from the residence permit requirement. The Minister may refuse
to grant an exemption in the circumstances listed at subsection (4).
A person to whom an application has been made in relation to the
solemnisation of a proposed marriage is obliged (subsection (5)) to
require the production of evidence of compliance with this section.
That person must not solemnise the marriage in the absence of such
evidence and must notify the Minister of the refusal to do so and the
reasons for that refusal (subsection (6)). By subsection (7), a person
who knowingly solemnises or permits the solemnisation of, is a party
to, or facilitates such a form of marriage is guilty of an offence and
liable to the penalties set out in section 119.

135. Section 124 makes provision for certain immigration-related
matters concerning the treatment of suspected victims of trafficking.
By subsections (1) and (2), a suspected victim of trafficking may be
granted a recovery and reflection period of 45 days during which the
person can remain in the State. The purpose of a recovery and reflec-
tion period is to enable the suspected victim to recover and escape
the influence of the alleged perpetrators of the trafficking so that he
or she can take an informed decision as to whether to assist the
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Garda Sı́ochána or other relevant authorities in relation to any inves-
tigation or prosecution arising in relation to the alleged trafficking
(subsection (3)). By subsection (4), a recovery and reflection period
can be terminated where the Minister is satisfied: that the suspected
victim has renewed contact with the alleged perpetrators of the traf-
ficking; that it is in the interest of public security, public policy or
public order (‘‘ordre public’’) to do so; or where the victim status
was improperly claimed. By subsection (6) a suspected victim will not
be removed from the State for so long as the recovery and reflection
period relating to him or her remains in force. Subsection (7) makes
provision for a temporary residence permission to be granted to the
suspected victim where it is necessary to allow the suspected victim
to continue to assist the Garda Sı́ochána or other relevant authorities
in relation to any investigation or prosecution arising in relation to
the alleged trafficking.

136. Section 125 is a standard regulation-making power.

137. Section 126 allows for the setting of fees for the purposes of
the Act.

138. Section 127 is a regulation-making power whereby the Mini-
ster can make regulations for the purposes of ensuring the orderly
regulation of migration, the integrity of the immigration system, the
maintenance of public security, public policy or public order
(‘‘ordre public’’).

139. Section 128 allows the Minister to give directions to immi-
gration officers in relation to the matters set out in the section.

140. Section 129 allows the Minister to make decisions, on public
security grounds, that a foreign national be refused entry into the
State, removed from the State, or have conditions attached to his or
her permission to enter or be present in the State.

141. Section 130 restricts the application of the Freedom of Infor-
mation Acts 1997 to 2003 in relation to records relating to the deter-
mination of a protection application.

142. Section 131 is a standard provision which provides for the
repeal of current legislation. Transitional arrangements are set out
in Part 9.

PART 9

TRANSITIONAL ETC., PROVISIONS

143. Part 9 (sections 132 to 139) of the Bill deals with transitional,
etc., provisions. The part contains necessary transitional arrange-
ments in relation to immigration matters (section 132), deportation,
removal and exclusion (section 133), appointment and powers of
immigration officers (section 134), detention (section 135), protection
matters (section 136), Protection Review Tribunal (section 137), con-
tinuity of statutory time periods (section 138) and continuity of val-
idity of travel documents (section 139).

Financial implications
144. The Bill is expected to generate efficiencies in the State’s

immigration and protection processes with consequent savings in
costs to the Exchequer.

Department of Justice, Equality and Law Reform,
January 2008.
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