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BILLE IASCAIGH AN FHEABHAIL AGUS CHAIRLINN 2006
FOYLE AND CARLINGFORD FISHERIES BILL 2006

————————

EXPLANATORY MEMORANDUM

————————

Introduction

The purpose of this Bill is to extend the functions of the Foyle,
Carlingford and Irish Lights Commission, one of the 6 North South
Implementation Bodies, as provided for in the British-Irish Agree-
ment Act 1999 (No. 1 of 1999) and the North South Co-operation
(Implementation Bodies) (NI) Order 1999. The Bill extends the
functions of the Commission in relation to the development of inland
fisheries in the Foyle and Carlingford Areas. The Bill also provides
for the regulation and licensing of aquaculture operations in the
Foyle and Carlingford Areas and establishes an Appeals Board to
deal with appeals against aquaculture licensing decisions by the Com-
mission. More generally it updates and amends the Foyle Fisheries
Acts 1952 to 1983. Parallel legislation will be enacted in the UK.

Detailed provisions of the Bill

PART I

Preliminary and General

Section 1 is a standard provision, which gives the short title to
the Bill.

Section 2 provides that different provisions of the Act may be com-
menced on different days and that the commencement of any pro-
vision of the Act may be limited to a particular geographical area.

Section 3 is a standard interpretative provision.

PART II

Regulation of Aquaculture and Related Matters

Section 4 inserts a NEW Part VIA (NEW SECTIONS 53A to 53X)
into the Foyle Fisheries Act 1952 (No. 5 of 1952) providing for the
introduction of an Aquaculture Licensing System in Lough Foyle to
be overseen by the Foyle, Carlingford and Irish Lights Commission
(Commission) and also transfers to the Commission the existing
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aquaculture licensing powers of the Minister for Communications,
Marine and Natural Resources within the Carlingford Area.

Section 53A confers powers on the Commission to grant aquacul-
ture licences notwithstanding any public right to fish. It also creates
two offences: (i) the carrying out of aquaculture operations without
a licence and (ii) failure to comply with the terms and conditions of
an aquaculture licence. Penalties for these offences are: on summary
conviction, a fine of not more than \5,000 and/or imprisonment for
not more than 6 months; on conviction on indictment, a fine of not
more than \100,000 and/or imprisonment for not more than 2 years.
The section also provides that aquaculture licences granted in respect
of part of the foreshore, the bed of the sea or of an estuary which is
owned or occupied by another person or which is within the limits
of a several fishery can only be granted with the consent of the owner
or occupier of the area or fishery in question.

Section 53B empowers the Commission to prescribe matters of
procedure in relation to the licence application process. It also em-
powers the Commission to request further information, including in-
formation relating to the potential impact of aquaculture on the en-
vironment, required for determining an application and to specify
the timeframe within which such information must be provided. If
an applicant does not comply with the prescribed procedures the
Commission may refuse to proceed with consideration of the ap-
plication.

Section 53C provides for the determination of licence applications
and the consideration of written representations in relation to such
applications, notification of the decision to the applicant and publi-
cation of the notice of decision. This section also provides for the
date on which the licence granted shall take effect, subject to the
relevant appeals provisions.

Section 53D provides that an aquaculture licence shall define the
position and limits of the licensed area and shall be subject to such
conditions as may be determined by the Commission. The section
lists examples of the types of conditions that may be imposed. The
section also provides that an aquaculture licence may provide for an
exemption from the restrictions imposed by section 35 or regulations
made under section 13(gg), if it is expedient to do so for the purpose
of giving effect to the conditions attached to the licence.

Section 53E provides for the period of validity of licences and
authorises the renewal of licences. Initially licences may be granted
for a period of between 10 and 20 years and may be renewed for a
period not exceeding 20 years.

Section 53F provides that a licence confers, on its holder, exclusive
rights to conduct aquaculture but protects the rights enjoyed by any
person under a local or personal Act or under Charter, letters patent,
prescription or immemorial usage. The section also provides that
ownership of the stock cultivated under a licence vests in the licensee
and, makes it an offence to interfere with a licensee’s operations and
prohibits the transfer of a licence by the holder of that licence.

Section 53G provides for the variation of an aquaculture licence
by the Commission if it considers that it is in the public interest to do
so and details the procedures in relation to consultation, publication,
determination and notification of such a variation. The section also
provides that the Commission shall be liable to pay compensation in
respect of loss or damage sustained by a licence holder as a result of
a variation under this section and that any dispute in relation to the



compensation shall be referred to and determined by the Appeals
Board.

Section 53H details the procedures to be followed in relation to
an application by the holder of an aquaculture licence to vary the
licence. Such applications may only be made after the expiration of
2 years from the granting of the licence.

Section 53I enables the Commission to revoke a licence for
reasons of non-operation, breach of conditions of a licence or if it is
considered to be in the public interest to do so. This section details
the procedures to be followed by the Commission when revoking a
licence and also provides that the Commission shall be liable to pay
compensation in respect of loss or damage sustained by a licence
holder if a licence is revoked for public interest reasons. Any dispute
in relation to the compensation shall be referred to and determined
by the Appeals Board. Provision is also made for a right of appeal
against a decision to revoke a licence.

Section 53J provides that a holder of an aquaculture licence may,
subject to the acceptance of the Commission, surrender a licence and
details the procedures to be followed.

Section 53K provides that on the death of a licence holder the
aquaculture licence shall be vested in the personal representative and
that in the case of a licence holder being adjudicated bankrupt the
licence shall vest in the Official Assignee.

Section 53L provides that an aquaculture licence may be trans-
ferred by the Commission to another person and details the pro-
cedures to be followed to give effect to such a transfer.

Section 53M provides for the establishment and maintenance of a
register of licences and related provisions.

Section 53N enables the Commission to make regulations provid-
ing for the payment of fees in respect of applications for aquaculture
licences and for applications for the variation, transfer, surrender and
subsistence of aquaculture licences.

Section 53O provides for the establishment of the Foyle and Car-
lingford Aquaculture Licensing Appeals Board, the composition of
the Board, enables the Minister to make grants available to the
Board and allows the Minister to make regulations providing for
payment of fees to the Board. Provision is also made for the North
South Ministerial Council (NSMC) to appoint the members and
chairperson of the Board.

Section 53P provides that aggrieved persons may appeal against
licensing decisions, including decisions on revocations, transfer and
variations, and details the procedures for lodging appeals and decid-
ing upon them.

Section 53Q provides that where the Commission or the Appeals
Board gives any licensing decision, including decisions on revocation,
transfers and variations, the Commission or the Appeals Board must
state the reasons for the decision.

Section 53R makes provision for the recapture of escaped stock
and recovery of the costs involved from the licensee.
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Section 53S makes it an offence to make a false or misleading
statement for the purpose of obtaining a grant, variation or transfer
of an aquaculture licence. This section also provides that it shall be
an offence to intentionally make a false entry in any record required
to be kept by virtue of an aquaculture licence.

Section 53T provides for the making by the Commission of inquir-
ies or inspections in respect of a licensed area and details the pro-
cedures for making such inquiries or inspections.

Section 53U details procedures to be followed in relation to the
making of regulations under the new Part VIA of the 1952 Act.

Section 53V provides that existing licences authorising aquaculture
operations in the Louth Area shall continue to have effect as if
granted by the Commission under new section 53A.

Section 53W provides that applications for aquaculture licences
which have been received by the Minister but are not yet determined
when the Bill comes into operation shall be deemed to be appli-
cations to the Commission under new section 53A.

Section 53X is a standard interpretative provision.

PART III

Amendments to the Foyle Fisheries Act 1952

Section 5 provides for the amendment of the definitions of com-
mission, prescribed, river, waters, fish and inserts the definition of a
several fishery in section 2 of the 1952 Act.

Section 6 amends the functions of the Commission as laid out in
section 11 of the 1952 Act in order to take account of the additional
functions conferred on the Commission by the British-Irish Agree-
ment Act 1999.

Section 7 amends section 13 of the 1952 Act and confers on the
Commission additional regulation-making powers in order that the
Commission can make regulations in relation to the prohibition of
the sale of fish caught by rod and line, concessionary fees, exemption
from payment of fees, documentation to accompany applications,
conditions attaching to fishing licences, the transfer of fishing li-
cences and tagging of fish. This section also makes provision in re-
lation to the publication of such regulations.

Section 8 amends section 14 of the 1952 Act and enables the Com-
mission to restrict the number of licences for commercial netting
within a particular prescribed area of the Foyle or Carlingford Areas.
The section also provides for the allocation of licences by the Com-
mission in instances where the number of applications exceed the
maximum number of licences prescribed.

Section 9 inserts a new section, section 14A, in the 1952 Act to
confer powers on the Commission, for the purpose of developing and
improving facilities for angling, to acquire by agreement fishing
rights in any waters, including estates in land where such rights are
exercisable or estates in land which are required for the safeguarding
of such rights. This provision also provides for the development of
these waters or estates by the Commission.



Section 10 inserts a new section, section 14B, in the 1952 Act to
enable the Commission to issue and charge for permits to fish in
waters which it owns or manages; such permits may be issued for
specific periods and subject to certain conditions as may be specified.
The section makes it an offence to act without a permit or in contra-
vention of a permit or to use a permit for fraudulent purposes.

Section 11 amends section 28 of the 1952 Act to extend the pro-
visions in relation to close seasons to cover other types of fish (other
than salmon or trout) as may be prescribed and provides for the
Commission to prescribe different close seasons for different types
of fish.

Section 12 inserts a new section, section 35A, in the 1952 Act to
prohibit unlicensed fishing and make it an offence to fish without a
licence or in contravention of the terms and conditions of a licence
or to be in possession of an unauthorised fishing engine. This section
also inserts a new section, section 35B, to provide for certain excep-
tions in relation to offences under new section 35A and also details
possible defences that may be available to a person charged with an
offence under new section 35A.

Section 13 provides for the metrication of units referred to in
sections 38 and 39 of the 1952 Act.

Section 14 amends section 39(2) of the 1952 Act by extending the
provisions to make it an offence to fail to leave open a channel to
facilitate the passage of salmon.

Section 15 inserts a new section, section 42, in the 1952 Act to
make it an offence to cause or knowingly permit any deleterious
matter to enter a river. Provision is also made for the Commission
to carry out necessary works for the reinstatement of the waters to
restore the fish population after such an incident and to recover the
costs from the person convicted of discharging the deleterious
matter.

Section 16 amends section 43 of the 1952 Act by extending the
prohibition on the use of certain devices to facilitate the unlawful
taking of fish to include electrical or acoustical apparatus. It also
prohibits the use of a gaff.

Section 17 amends section 44 of the 1952 Act so as to define cross
lines as referred to in section 44(1).

Section 18 amends section 46 of the 1952 Act. The amendment
adds private river watchers to the list of persons with powers to re-
move any unlawfully killed or diseased salmon from the water. The
amendment also requires those who exercise such powers to notify
the Commission.

Section 19 amends section 47 of the 1952 Act and details possible
defences to be used by a person charged with an offence under sub-
section (1)(a) of section 47 which relates to the taking of spawn,
smolts or fry of salmon or trout. The amended section also provides
that it shall be an offence to remove material from the bed of the
freshwater portion of a river without the consent of the Commission
and makes provision for the granting of such consents under this
section by the Commission.

Section 20 amends section 54 of the 1952 Act by replacing the
reference to a ‘‘river watcher’’ with ‘‘fishery officer’’.
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Section 21 amends section 56 of the 1952 Act to update the pro-
cedures in relation to the appointment of river watchers. The section
obliges the Commission to maintain a register of the names and ad-
dresses of those entitled to act as river watchers. It also imposes a 5
year limit on the period for which a river watcher may be appointed
and allows for the re-appointment of river watchers.

Section 22 amends section 59(1) to enable an authorised person to
seize any equipment which has been or is being used to facilitate the
unlawful taking of fish. This section also amends section 65 of the
1952 Act in order that it is compatible with the amendment to
section 59(1).

Section 23 amends section 59 of the 1952 Act and allows authorised
persons to cross any land on foot and where there is a suitable road-
way, lane or path to use motor vehicles to facilitate the pursuit and
apprehension of poachers. The provision also requires authorised
persons not to cause obstructions and to re-secure any land against
trespass when exercising such powers.

Section 24 amends section 60 of the 1952 Act by updating the exist-
ing provisions relating to warrants. This provision allows a District
Court Judge to issue warrants, valid for 7 days, empowering an auth-
orised officer to enter and search premises at any reasonable time or
at a time specified by the Judge in the warrant. This provision also
provides for the enforcement of the warrant if the house is empty
and provides that an authorised person, other than a private river
watcher, may accompany the person authorised by the warrant.

Section 25 amends section 62 of the 1952 Act so that an authorised
offer may apprehend someone engaged in unlawful activity under
the 1952 Act who fails to give his or her name to the satisfaction of
the authorised officer.

Section 26 amends section 64 of the 1952 Act so that an authorised
officer may demand and take the date of birth as well as the name
and address of a person fishing. It also provides that the powers in
this section do not permit entry by authorised officers to an enclosed
garden or dwelling house or curtilage thereof.

Section 27 provides for the revision of penalties in respect of
offences committed under the Act and provides for the recoupment
by the Commission of the cost of prosecutions.

Section 28 amends section 70 of the 1952 Act to provide that acts,
which might otherwise be prohibited under the 1952 Act, may be
carried out, by the Commission or any person to whom a permit is
issued, provided that such acts are for artificial propagation, scientific
purposes or the improvement of the fisheries. This amendment also
details procedures in relation to permits to be issued for this purpose.

Section 29 amends section 76 of the 1952 Act by amending the
existing statutory forfeiture provisions to allow the courts to adjudi-
cate on forfeiture. This section also repeals section 77 of the 1952
Act.

Section 30 inserts a new section 73A in the 1952 Act. It provides
that applications for judicial review of decisions of the Commission



in relation to aquaculture, or of the Appeals Board in relation to
appeals, may only be made in accordance with Order 84 of the Rules
of the Superior Courts. Provision is also made so that the High Court
may not decline jurisdiction by reason only that the decision was
made in an area that is outside the State or relate to a place that is
outside the State.

Section 31 inserts section 84 in the 1952 Act and clarifies the mean-
ing of time periods referred to under the 1952 Act or any regulations
made under the Act taking into account weekends or public holidays.

Section 32 amends Paragraph 2 of the Third Schedule to the 1952
Act and confers powers on the Commission to provide, subject to
the payment of such fees as it may determine, services relating to
fisheries.

Section 33 makes a number of miscellaneous amendments to the
1952 Act.

Section 34 provides that the Fisheries (Amendment) Act 1997 shall
not apply to the Louth Area.

Section 35 amends the Foreshore Act 1933 so that the Minister
may grant a foreshore licence to the Commission which will permit
aquaculture licensees to do anything permitted in the aquaculture
licence subject to the terms and conditions of the foreshore licence.

SCHEDULE 1

Schedule 1 inserts NEW Schedules 3A and 3B in the 1952 Act
(Aquaculture Licensing Appeals Board and Procedure in relation
to Appeals).

Schedule 3A

Article 1 provides that the Appeals Board (the Board) shall have
the legal capacity of a body corporate, power to own land (subject
to the approval of the North South Ministerial Council (NSMC) and
Minister for Finance) and that judicial notice shall be taken of the
seal of the Board.

Article 2 provides that remuneration of the Board, tenure of office
of the Board and resignations and removals from the Board are to
be determined by the NSMC and the Minister for Finance.

Article 3 provides for the employment of staff or engagement of
services of persons by the Board and makes provisions in relation to
payment for such persons and for the payment of pensions subject
to the approval of the NSMC and Minister for Finance.

Article 4 provides for the procedures relating to the holding of
Board meetings.

Article 5 provides for procedures in relation to the authentication
of the seal of the Board.

Article 6 requires the Board to draw up a code of conduct, cover-
ing its obligations to the public and the accountability and conduct
of its members and staff.

Article 7 is a standard provision for the keeping and auditing of
annual and other accounts.
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Article 8 is a standard provision for the provision of annual reports
and information.

Schedule 3B

Article 1 details the procedures for lodging appeals and requesting
confidential treatment of any part of an appeal against an aquacul-
ture licensing decision.

Article 2 authorises the Board to give directions in relation to no-
tices of appeal and defer service of the notice of appeal on the Com-
mission until it is satisfied that its directions have been complied
with.

Article 3 provides that the Board may dismiss appeals considered
to have no valid ground of appeal, to be vexatious or frivolous, which
are not in the form required or where the appellant fails to comply
with a direction of the Board.

Article 4 details procedures for the amendment by an appellant of
the notice of appeal.

Article 5 makes provision for the withdrawal of appeals by the
appellant.

Articles 6, 7, 8, 9, 10 and 11 detail the procedures to be followed
by the Board and the Commission in response to a notice of appeal.

Article 12 provides the Board with the discretion to treat two or
more appeals as one.

Article 13 provides the Board with discretion in relation to where
meetings or hearings are to be held.

Article 14 authorises the Board to give directions in relation to the
manner in which the proceedings are conducted, the presentation or
disclosure of documentation, the seeking of expert opinion and the
calling of witnesses to give evidence. The article also details pro-
cedures for third parties requesting the Board to give such directions.

Article 15 authorises the Board to issue a summons requiring a
person to attend as a witness, answer questions or produce docu-
ments and details the procedures to be followed in relation to such
a summons.

Article 16 authorises the Board to debar a party from the pro-
ceedings for having failed to comply with a direction given under
this Schedule.

Article 17 provides for oral hearings to be held in public except in
the case where confidential information is being considered.

Article 18 provides for the delivery of decisions by the Board and
that each party to the Appeal shall be sent a copy of the decision.

SCHEDULE 2

Amendments relating to penalties

This Schedule provides for revised penalties for offences under the
Foyle Fisheries Acts.



FINANCIAL IMPLICATIONS

The Foyle Carlingford and Irish Lights Commission receives its
budget annually from the Irish Exchequer and the Exchequer of
Northern Ireland on the basis that it has all the functions set out in
the British-Irish Agreement Act 1999. It is anticipated that there will
be additional costs to both Exchequers, arising from the shared fund-
ing of the Aquaculture Licensing Appeals Board.

An Roinn Cumarsáide, Mara agus Acmhainnı́ Nádurtha,
Nollaig, 2006.

Wt. —. 670. 12/06. Cahill. (X50401). Gr.30-15.
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