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General
The Air Navigation and Transport (Indemnities) Bill 2005 will

enable the Minister for Transport to issue indemnities to airlines,
airports and essential service providers, in the wake of the with-
drawal by the worldwide insurance market of aviation insurance for
damage caused by terrorist activation of ‘‘dirty bombs’’, i.e. bombs
involving chemical, biological and radioactive substances and electro-
magnetic pulses.

It has become clear since the beginning of June 2005 that the
insurance industry worldwide has begun to withdraw this cover for
aircraft hulls, and it is expected that this ‘‘dirty bomb’’ cover will be
withdrawn for passenger and third party risks for airlines before the
end of 2005. It is possible that this cover will also be withdrawn for
airports and service providers at airports (security, groundhandling,
etc.) before the end of 2005. This cover is essential to the continued
functioning of the aviation industry. Therefore it falls to Govern-
ments worldwide to provide this cover. The indemnities provided for
in this Bill will provide that cover for Irish aviation.

The primary purpose of the Bill is to give the Minister for Trans-
port, with the consent of the Minister for Finance, power to grant or
renew indemnities to air navigation undertakings in respect of speci-
fied risks. The legislation also allows the Minister for Transport to
impose charges for those indemnities.

This Bill is modelled very closely on the Air Navigation & Trans-
port (Indemnities) Act 2001, which also provided for indemnities for
Irish airlines, airports, and aviation support services at airports.
Because the issue of indemnities represented a large contingent liab-
ility for the Exchequer, the 2001 Indemnities Act had a sunset clause
in it so that it expired in December 2002.

The main differences between this Bill and the 2001 Act are:

• There is no sunset clause in this Bill, since this withdrawal of
insurance cover is likely to be permanent. The insurance indus-
try has taken the view, not based on any actual incident, that
this is not a commercial risk, and so they will not cover it. While
the European Union or the International Civil Aviation Organ-
isation may be able to come up with a mutual scheme that could
take over this risk, that is likely to take several years to develop
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and to collect sufficient funds to be able to operate without
Government support.

• This Bill provides that indemnities can be issued for up to 12
months, instead of just one month under the 2001 Act. This is
because having to renew indemnities each month for the fore-
seeable future represents a large administrative burden on the
aviation sector and on the Department of Transport. The Bill
allows for indemnities shorter than 12 months, if that is deemed
appropriate. However, once the scheme is up and running, 12
month indemnities are likely to be the norm.

• This Bill provides for indemnities for general aviation (private
and corporate aircraft), since a new European Regulation
(Regulation 785/2004 on insurance requirements for air carriers
and aircraft operators) requires War and Terrorism cover to be
had by both private and commercial operators. Previously, there
was no statutory requirement for private aircraft to be insured.

• As a further consequence of the extension to general aviation,
it is necessary to broaden the definition of aerodromes to
include all aerodromes licensed for public use. The 2001 Act
only included only airports with commercial scheduled services.
The extension of the definition will include the aerodromes at
Connemara, Inisheer, Inishmaan, Inishmore and Weston.

The Bill contains 19 Sections. The main provisions of each Section
are summarised below.

SECTION 1

Interpretation

Three categories of aviation undertakings who will require indem-
nities are identified—

(a) airlines and operators of private and corporate aircraft

(b) airports/aerodromes which are licensed as public service aero-
dromes by the Irish Aviation Authority

(c) other companies that provide essential aviation services. These
include baggage handling, maintenance, refuelling and
security.

SECTION 2

State of Difficulty

This, together with Section 3 are the fundamental Sections of the
Bill. Section 2 gives the Government power to make an Order to
declare that a state of difficulty affecting the supply of insurance
(relating to air navigation services) exists. The requirement for the
Government Order reflects the enormous levels of indemnity
required to provide enough cover to enable Irish aviation continue
operation.

The maximum period for such an Order is 12 months. Further
Orders can be made. It is anticipated that this change in insurance
cover worldwide is a permanent one, and this will mean Orders must
be made for the foreseeable future.



SECTION 3

Ministerial Indemnities

During the course of an Order under Section 2, this Section
empowers the Minister to give or renew indemnities, if requested to
do so by aviation undertakings. (Section 8 limits the duration of any
indemnity to a maximum period of 12 months. This is designed to
coincide with the State of Difficulty Order, and reflects the permanent
nature of this change in insurance cover).

SECTION 4

Requirement for Prior Insurance

An indemnity may only be issued in a case where the undertaking
requesting the indemnity had insurance immediately prior to the
state of difficulty that gave rise to the Order under Section 2.
However, where a new aviation undertaking starts business after the
commencement of the State of Difficulty Order, and if they normally
would have required this cover, then an indemnity can be issued for
them also.

SECTION 5

Minister Not Obliged to Issue Indemnity

This Section makes it clear that the Minister is not obliged to give
an indemnity and provides that no liability will attach to the Minister
if an indemnity is not given or is delayed or is in error.

This section appeared as section 12 in the 2001 Act, but has been
moved in this Bill, to make the order of the Bill more logical. Sub-
sequent section numbers have been amended accordingly.

While the 2001 Act did not give any examples of reasons why the
Minister may wish to refuse to issue or to renew an indemnity, this
Bill cites some issues that the Minister may take into account,
including:

• failure to pay for previous indemnities issued under this Bill,

• whether the conditions of previous indemnities have been com-
plied with,

• whether the Minister is satisfied that conditions in an indemnity
to be issued will be complied with,

• whether the undertaking holds all the necessary licences to oper-
ate, or

• if it would not be in the public interest to issue an indemnity to
certain classes of aircraft, activity, or undertaking.

SECTION 6

Conditions in Indemnities

This allows the Minister to impose conditions when issuing an
indemnity. The Minister may declare an indemnity void if the con-
ditions are not complied with. It is expected that the conditions will
include a requirement to comply with whatever conditions were in
the original insurance policy.

This section has one additional feature over the 2001 Act — it
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specifically states in subsection (2) that the Minister may impose con-
ditions for the purpose of reducing the risk of claims arising in con-
nection to the indemnity.

SECTION 7

Limit of Ministerial Liability

This limits the State’s liability to whatever limit previously existed
under the original insurance cover which was in force before the
State of Difficulty Order came into force. Furthermore, when all
indemnities are taken together, the State’s liability will be limited to
\9 billion, the same as in the 2001 Act. The Bill proposes that if the
total claims from indemnified undertakings were to exceed \9 billion
then the payments from the Exchequer would be a proportion of the
claims made.

SECTION 8

Period of Validity of Indemnities

This limits the period of any one indemnity to 12 months, although
they may be shorter than that if considered appropriate. Under the
2001 Act, the period of validity was for up to 31 days. This was
because the indemnities were seen as a temporary emergency
measure. However, this withdrawal of insurance cover is likely to be
permanent, and issuing indemnities every 12 months will lessen the
administrative burden on both the Department of Transport and on
the aviation undertakings themselves, since these indemnities will
need to be issued for the foreseeable future.

Provision is also made to cover the retrospective period back to
16 June 2005, the likely date of publication of this Bill, in the event
that charges need to be applied to cover the period of validity of any
letters of comfort that might be issued by the Minister for the period
prior to the enactment of the Bill.

SECTION 9

Charges

This allows the Minister to impose charges (analogous to insurance
premiums) for indemnities. The charge to be applied for indemnities
under this Bill has not been set. Guidelines were put in place by the
European Commission regarding charges for indemnities following
2001. It is likely that the European Commission will review those
guidelines, in light of the current situation.

Commission officials have indicated that the issuing of indemnities
by Governments will not be deemed to contravene the restrictions
on State Aids, and legislation to that effect is expected to be initiated
by the Commission, probably before the summer break.

SECTION 10

Limitation on Power of Minister to Issue Indemnities

The Minister may only issue indemnities to Irish licensed airlines,
to private and corporate aircraft, and to airports and service pro-
viders whose services are essential to support civil air services.

The provision in this section which enables indemnities to be
issued to private and corporate aircraft is new. This is because recent
European legislation (Regulation 785/2004 on insurance require-
ments for air carriers and aircraft operators) requires these types of
operations to have War and Terrorism risk cover, and so they could



not fly without this cover. Previously, they were not statutorily
required to have this cover, although many did so anyway.

SECTION 11

Defences Available to Minister

This gives the Minister all of the defences against claims that
would have been available to the insurance company if the insurance
cover had continued in place. Subsection 2 ensures that the issue of
an indemnity by the Minister does not give any additional rights to
a person compared to those they would have had if the insurance
had continued in force.

An additional feature over the 2001 Act is to provide for cases
where indemnities are issued for undertakings who were not in busi-
ness before the State of Difficulty Order came into force, but who
would have normally required this insurance cover were it available
in the market. Those undertakings would not have had previous
insurance on which to base the Minister’s defences. In those cases,
the Minister’s defences are based on those that would be normally
held by that type of undertaking in their policy.

SECTION 12

Application and Duty to Furnish Information

This requires applications for indemnities to be in the form
required by the Minister and to provide relevant information to the
Minister.

SECTION 13

Insurance Acts Not to Apply

Application of the Insurance Acts would mean that various statu-
tory requirements could arise, which would not be relevant or appro-
priate to the particular circumstances with which this Bill is
concerned.

SECTION 14

Suspension and Termination of Indemnities

This allows the Minister to terminate or suspend indemnities at
any time. However an indemnity in respect of an aircraft in flight
will not terminate until it lands. If indemnities are terminated airlines
must get their aircraft to land at the nearest airport as soon as poss-
ible unless they get specific permission from the Minister to fly to
another airport. This is another key element in limiting the
Exchequer’s exposure.

SECTION 15

Re-insurance by Minister

This allows the Minister to re-insure all or part of the liabilities
associated with the indemnities, if such re-insurance cover were to
become available.

SECTION 16

Claims on Foot of an Indemnity

This provides the power for the Minister to make payments in
respect of claims under the indemnities.
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Some minor textual changes have been made to the 2001 Act to
clarify how claims are to be presented to the Minister.

SECTION 17

Expenses

This provides for the Minister’s expenses for the administration of
this legislation to be met from the Exchequer.

SECTION 18

Disposal of Monies

This provides for the payment to the Exchequer of monies
received under the Bill.

SECTION 19

Short Title

This provides for the name of the Act.

Estimated Exchequer costs
The Act will create a contingent liability for the exchequer of up

to 9 billion euro, the same as in the 2001 Act.

There will also be a requirement to engage outside expertise in
relation to insurance matters including the administration and issuing
of indemnities in particular. The consultants engaged by the Depart-
ment for the operation of the 2001 Act cost approximately \85,000
for work carried out between 2001 and 2003, the bulk of which
occurred in 2002. It has not been possible to form an estimate of the
administration cost for future charges. However, if indemnities are
issued on a 12-month basis, the overall administration activities
should be lower.

It is intended to charge for the indemnities issued, although the
rate of that charge has not been settled.

Staffing implications for the Department or State Body
Given the necessity for the Department of Transport to administer

the Indemnity Scheme, there may be requirements for additional
staffing to implement the provisions of the Act. However, the fact
that indemnities would be issued annually rather than monthly will
reduce the impact significantly.

An Roinn Iompair
Meitheamh, 2005.
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