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Introduction
This Bill provides for a number of measures announced in Budget

2004, and these include increases in Child Benefit, improvements in
the Carer’s Respite Care Grant, increases in Death Benefit Pension
payable to recipients aged 80 years or over and improvements in the
after death payments scheme.

The Bill also provides for a number of miscellaneous changes to
the Social Welfare code, and further provides for certain amend-
ments to the Pensions Act.

The Bill contains 3 Parts:

Part I (Section 1) provides for the short title, construction and
commencement of the Bill.

Part II (Sections 2 to 16) provides for amendments to the social
welfare code.

Part III (Sections 17 to 20) provides for amendments to other
enactments.

PART I

Section 1 provides for the short title, construction, collective
citation and commencement of the Bill.

PART II

Section 2 contains the usual provisions for certain terms contained
in the Bill.

Section 3 provides for an increase in the monthly rates of Child
Benefit as announced in Budget 2004. The lower rate of Benefit,
payable in respect of the first two children, is increased by \6, to
\131.60 per month. The higher rate, payable in respect of the third
and any subsequent children is increased by \8, to \165.30. These
increases come into effect from April, 2004.

Section 4 provides for an increase of \100 in the annual Respite
Care Grant, with effect from June, 2004. This brings the level of the
grant to \835, and to \1,670 for those carers who provide care to two
or more persons.
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The objective of the six weeks’ payment after death scheme is to
ensure that where a recipient of certain social welfare payments dies,
the social welfare payment to the surviving spouse or partner is main-
tained at its existing level for a period of six weeks following the
death of the social welfare customer. In recent years, this scheme
has been extended to include additional categories of social welfare
recipients, but a number of anomalous situations remained.

Section 5 of the Bill now extends the scheme to include all social
welfare recipients. These changes come into effect in June, 2004.

Section 6 of the Bill provides for an increase in the Death Benefit
Pension to \173.70 for recipients aged 80 years and over. This
increase harmonises the rates of Death Benefit Pension and
Widow(er)’s Contributory Pension for pensioners aged 80 years and
over. This increase comes into effect in May, 2004.

Section 7 provides for an increase in the minimum Unemployment
Assistance payment where the claimant’s means derive from parental
income. The payment is increased by \8.20 per week bringing the
amount payable from \31.80 to \40.00, subject to an underlying
entitlement to reduced rate Unemployment Assistance payment.
This provision comes into operation from April, 2004.

The Maternity Protection (Amendment) Bill 2003 provides for a
range of improvements in the maternity leave arrangements arising
from the recommendations of the Working Group on the Review
and Improvement of the Maternity Protection Legislation. Section 8
of the Bill provides for a number of amendments to the Maternity
Benefit scheme consequent on the amendments to maternity leave.
These amendments provide for—

(a) a reduction from 4 weeks to 2 weeks in the minimum per-
iod of Maternity Benefit which must be taken before to
the expected date of birth, and

(b) the power to make Regulations to allow for the splitting
of the period of Maternity Benefit in situations where the
infant is hospitalised.

These amendments will be brought into force by way of Ministerial
Order to coincide with the implementation of the amendments in the
maternity leave arrangements.

The maximum duration of adoptive leave is linked to the
maximum duration of maternity leave which can be taken after the
baby is born. Arising from the proposal to reduce the minimum
period of maternity leave which must be taken before the expected
date of birth, from 4 to 2 weeks, the maximum duration of adoptive
leave is being increased by 2 weeks, from 14 to 16 weeks. Section 9
of this Bill provides for a consequential increase in the duration of
Adoptive Benefit. This amendment will also be brought into force
by way of Ministerial Order to coincide with the implementation of
the amendments in the adoptive leave arrangements.

Section 10 continues the transitional arrangements put in place in
2001, following the alignment of the income tax and calendar years
with effect from 2002, for the determination of entitlement to short-
term social insurance-based benefits. This measure provides that, for
the purposes of the benefit year commencing on 3 January 2005, the
second-last complete contribution year (i.e. January 2003 to
December 2003) will be the basis for determining entitlement to
short-term benefits such as Disability and Unemployment Benefits.



Section 11 provides for the inclusion of four additional agencies in
the list of specified bodies which are authorised by legislation to use
the Personal Public Service (PPS) Number as a public service
identifier. The new agencies are:

(i) the Companies Registration Office,

(ii) Enterprise Ireland,

(iii) the Private Residential Tenancies Board, and

(iv) Coillte Teoranta.

The Pensions Act 1990 places obligations on employers who do not
provide a pension scheme for their employees to facilitate access to
a PRSA for such employees. An employer who is not operating a
pension scheme with retirement benefits or whose scheme limits
membership will be obliged, inter alia, to provide access to at least
one standard PRSA for their employees. In this regard, Section 12
of the Bill provides that, where a Social Welfare Inspector is carrying
out an examination or enquiry in relation to PRSI, the Inspector
shall also determine whether an employer is enabling employees to
access a PRSA, in accordance with section 121(1)(a) of the Pensions
Act 1990, and, where necessary, report to the Pensions Board in
relation to issues of non-compliance.

Section 13 provides for technical amendments to the PRSI defini-
tions contained in the Social Welfare (Consolidation) Act 1993 con-
sequential on the decision in Budget 2003 to charge PRSI and levies
on certain benefits-in-kind. This Section provides for the deletion of
the definition of ‘‘emoluments’’ and a minor adjustment to the
definition of ‘‘reckonable earnings’’.

Sections 14 and 15 provide for the charging of PRSI in circum-
stances where an employer reaches an agreed settlement with the
Revenue Commissioners (in accordance with the provisions of
section 9 of the Finance Bill, 2004 which amends the Taxes Consoli-
dation Act 1997) in relation to benefits-in-kind which are irregular in
nature and minor in monetary terms. The employment contributions
under the specified provision will not be regarded for the purposes
of establishing entitlement to benefit under the social welfare code
as, in the main, they will reflect an underpayment of PRSI for which
a contribution has already been recorded.

Section 16 provides for a minor technical amendment resulting
from the definition changes in section 13.

Sections 17 and 18 mirror the provisions established in sections 14
and 15 in the Health Contributions Act (in respect of health
contributions) and the National Training Fund Act (in respect of the
training fund levy) respectively.

PART III

Section 19 provides for the substitution of the existing Part VII of
the Pensions Act 1990. Part VII currently provides for equal treat-
ment of men and women in Occupational Benefit Schemes. This new
Part will provide, inter alia, for the implementation of Council Direc-
tives 2000/43/EC (Race Directive) and 2000/78/EC (Employment
Directive) as they apply to Occupational Pensions. These Directives
relate to discrimination on grounds of sexual orientation, religion,
age, race and disability. Part VII will also provide for the prohibition
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of discrimination based on marital or family status, in accordance
with the commitment given in the social partnership agreement,
‘‘Sustaining Progress’’.

The new Part VII of the Pensions Act consists of 27 sections, num-
bered 65 to 81J; which provide as follows:

Section 65 sets out the definitions specific to Part VII.

Section 66 defines the nine discriminatory grounds (gender,
marital status, family status, sexual orientation, religion, age, dis-
ability, race, and membership of the Traveller Community) for
the purposes of the Part.

Section 67 defines the categories of person to whom this Part
applies.

Section 68 defines indirect discrimination for the purposes of
this Part.

Section 69 obliges pension schemes to comply with the prin-
ciple of equal pension treatment.

Section 70 defines the principle of equal pension treatment,
which is that there should be no discrimination on any of the
discriminatory grounds.

Section 71 is as per current section 69 of the Pensions Act. It
reflects the positive gender discrimination provided for in
Article 6 of the Pensions Directives.

Section 72 provides for savings in relation to the age, sexual
orientation, family and marital status grounds. It enables
schemes to set ages for admission or entitlement to benefits, or
to pay higher benefits to members who have dependants. It also
allows schemes to continue to pay benefits to the legal widow
or widower.

Section 73 allows for difference of treatment on the grounds
of disability, where the difference is based on a lesser output of
work. This reflects a similar provision in the Employment
Equality Act. As provided for in Article 7 of Directive
2000/78/EC, it also allows for enhanced benefits due to early
retirement on the disability ground.

Section 74 makes it an offence for a person to procure, or
attempt to procure, another person to do anything which consti-
tutes a breach of the principle of equal pension treatment or
constitutes victimisation for the purposes of Part VII.

Section 75 provides an exemption for compliance with existing
statutory requirements.

Section 76 provides for the burden of proof to be on the
respondent where facts have been established, by or on behalf
of the complainant, from which it may be inferred that a breach
of the principle of equal pension treatment has occurred.

Section 77 provides for the exclusion of the Defence Forces
from the application of the principle of equal pension treatment
in relation to the age and disability grounds.



Section 78 reflects the existing section 70 of the Pensions Act
which applies the principle of equal pension treatment to access
to pension schemes, and extends the section to cover all dis-
criminatory grounds.

Section 79 reflects the existing section 70A of the Pensions
Act, providing that, where the granting of an occupational bene-
fit under a scheme is at the discretion of any person, that person
shall comply with the principle of equal pension treatment in
exercising that discretion.

Sections 80 and 81 deal with the requirement on schemes to
‘‘level up’’ where a rule of the scheme contravenes that principle
of equal pension treatment. The Pensions Act currently provides
that, where a rule contravenes the gender ground, levelling up
is retrospective to May 1990 in the case of employed persons, or
January 1993 in the case of self-employed persons, up to the
date the rule is amended.

In the case of grounds other than gender, it is proposed that,
where the principle of equal pension treatment is breached, lev-
elling up will reflect the implementation dates of the two Direc-
tives. In the case of the sexual orientation, age, disability,
religion, Traveller community, marital and family status
grounds, compulsory levelling up will be required back to 2nd
December 2003. In the case of the ground of race, the date is
19th July 2003.

Section 81A reflects the existing section 72 of the Pensions
Act and allows an occupational benefit scheme to make special
provisions in relation to paid maternity leave.

Section 81B reflects section 73 of the Pensions Act and pro-
vides that benefits shall continue to accrue to members under
an occupational benefit scheme during periods of paid family
leave.

Section 81C extends the principle of equal pension treatment
to collective agreements, employment regulation orders and
registered employment agreements.

Section 81D extends the principle of equal pension treatment
to contracts of employment.

Section 81E sets out the mechanism for determination of dis-
putes in relation to schemes. The Office of the Director of
Equality Investigations (ODEI) will be the body to which dis-
putes will be referred. In cases involving dismissal, the dispute
will be referred directly to the Labour Court. In cases of breach
of the principle of equal pension treatment on the gender
ground, the case may be referred directly to the Circuit Court.

Section 81F sets out the mechanism for determination of dis-
putes in relation to the Defence Forces. This section also sets
out the mechanism for appealing any decision of the Director
or the Labour Court in relation to time limits for bringing a
claim.

Section 81G reflects the existing section 75 of the Pensions
Act, enabling the Pensions Board to determine whether a
scheme is a defined contribution or defined benefit scheme.
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Section 81H sets out the redress, which may be ordered by
the Director, the Labour Court or the Circuit Court, where a
breach of the principle of equal pensions treatment has occurred
and reflects the compulsory levelling up requirements set out in
sections 80 and 81.

Section 81I provides that the Director of Equality Investi-
gations may request the Pensions Board to provide a report on
any question arising on a reference relating to an occupational
pension scheme. As the Office of the Director of Equality Inves-
tigations is assuming the remedies and enforcement role in
relation to pensions, the expertise of the Pensions Board in
relation to some pension matters may be required.

Section 81J provides for the inclusion of a Schedule in Part
VII of the Pensions Act. This Schedule provides that specified
sections of the Employment Equality Act will apply to Part VII
of the Pensions Act, subject to the modifications set out in the
Schedule.

Section 20 provides for eight miscellaneous amendments to other
sections of the Pensions Act, detailed in the Schedule to the Bill.

SCHEDULE
Item 1 is a technical amendment to disapply certain definitions

which have a different meaning in Part VII.

Item 2 moves a provision relating to offences from section 80 to
section 3 which deals with offences generally.

Item 3 provides for the amendment of section 5 which grants
power to make Regulations in relation to pension matters covered
by the Protection of Employees (Part-Time Work) Act 2001 and the
Protection of Employees (Fixed-Term Work) Act 2003.

Item 4 provides for the insertion of a proviso to section 34 of the
Pensions Act which deals with transfer payments. The proviso allows
a reduction in the level of transfer payment where the funding stan-
dard of a scheme is satisfied but preserved benefits in respect of pre-
1991 revaluation and death benefits are not fully funded.

Item 5 amends section 113 of the Pensions Act 1990 (specifying
disclosure requirements for transfers from a scheme to a PRSA) to
clarify that it does not apply to schemes in wind-up situations.

Item 6 is a technical amendment to correct a drafting error in the
Social Welfare (Miscellaneous Provisions) Act 2003.

Item 7, which amends section 131(3), by providing that the form
on which complaints are made to the Pensions Ombudsman should
be as determined by the Pensions Ombudsman, after consultation
with the Minister and the Minister for Finance. This ensures greater
flexibility than the current situation where the form must be pre-
scribed by regulations made by the Minister after consulting the
Minister for Finance.

Item 8 amends section 137(8) which deals with expenses which may
be paid by the Pensions Ombudsman for the purposes of attending
an investigation. It is intended that the Pensions Ombudsman will
pay travelling and subsistence expenses only. These expenses shall
be determined by the Minister in consultation with the Minister for
Finance.

An Roinn Gnóthaı́ Sóisialacha agus Teaghlaigh,
Feabhra, 2004.
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