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(as passed by Dáil Éireann 21 June 2005)

————————
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INTRODUCTION

The purposes of this Bill are to strengthen the law against improper
use of certain recreational craft [PART 2], to outlaw reckless behav-
iour in operating or on board vessels generally and to promote good
practice in operating vessels generally [PART 3], to update safety
regulation-making provisions for passenger boats, fishing vessels and
pleasure craft, as well as updating penalty and other provisions of
the Merchant Shipping Acts 1894 to 2000 [PART 4], to update pen-
alty and other provisions of certain other Acts (including section 4(1)
of the Landlord and Tenant (Ground Rents) (No.2) Act 1978) and
amend section 222B (sea-fishing boat licences) of the Fisheries
(Consolidation) Act 1959 [PART 5] and to define the outer limits of
foreshore for the purposes of the Foreshore Acts 1933 to 2003, etc.
[PART 6].

PART 1 of this Bill contains standard technical provisions for short
title and collective citation and interpretation and commencement of
the Bill, for repeal of spent or superseded provisions of the Merchant
Shipping Acts 1894 to 2000 and other Acts (as detailed in the Sched-
ule to the Bill) and for the Exchequer to bear the cost of admin-
istration of the Bill by certain Ministers.

PART 2 strengthens the law against improper use of mechanically
propelled personal watercraft (e.g. jet skis) and other recreational
craft (of not more than 24 metres in length) in waters in the State or
in seas around it, in the interests of public safety and to prevent
nuisance in public recreational areas and to protect natural and other
heritage areas. It confers clear Bye-law making powers to regulate
and control the operation of craft of the types in question, which is
of considerable concern, on the following:

(a) county councils and city councils in respect of waters not
under the jurisdiction of (b) to (f) below [but in the case
of (c), they only can make bye-laws where (c) agrees];

(b) Waterways Ireland, in relation to waters under its control
or management;

(c) harbour authorities (to which the Harbours Acts 1946 to
1976 apply);
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(d) harbour companies (within the meaning of the Harbours
Acts 1996 and 2000);

(e) the Minister for Communications, Marine and Natural
Resources in relation to the 5 Fishery Harbour Centres
(Howth, Dunmore East, Castletownbere, Ros a’Mhı́l and
Killybegs);

(f) Iarnród Éireann (in relation to e.g. Rosslare Harbour).

Fines of up to \2,000 on summary conviction for offences under the
Bye-laws are provided for, as well as fixed payment notices (‘‘on-
the-spot-fines’’), and provision is also made for the seizure, detention
and forfeiture of craft involved in offences and for disqualification
of serious offenders from operating craft of the types in question, in
the interest of public safety, etc.

PROVISIONS OF BILL

PART 1 (SECTIONS 1 TO 4)

PRELIMINARY AND GENERAL

Section 1 is a standard feature. It gives the short title of this Bill,
for ease of reference, and provides for collective referencing of
relevant provisions of this Bill with the Merchant Shipping Acts 1894
to 2000, the Harbours Acts 1946 to 1976, the Fishery Harbour
Centres Acts 1968 to 1998, the Canals Act 1986, the Shannon Navi-
gation Act 1990 and the Harbours Acts 1996 and 2000, as
appropriate.

It also creates a new collective citation — Maritime Safety Acts
1992 to 2005 — for related statutory provisions, to facilitate
restatement of related primary legislation provisions in a consoli-
dated form for ease of access for the public and for ease of admin-
istration, in line with the Government’s 2004 White Paper ‘‘REG-
ULATING BETTER’’.

It also provides (subsection (10)) that apart from New Section 53
(amendment of section 222B of the Fisheries (Consolidation) Act
1959), New Section 55 (amendment of section 4(1) of the Landlord
and Tenant (Ground Rents) (No. 2) Act 1978) and PART 6
(provisions relating to foreshore, etc.), which take effect on enact-
ment of the Bill, the rest of the Bill take effect one month after its
enactment.

Section 2 is also a standard feature. It defines certain terms and refer-
ences so as to avoid unnecessary duplication of definitions and refer-
ences elsewhere in this Bill. Certain terms and references used in
PART 2 of this Bill are defined in section 5 of this Bill.

NEW SECTION 3 provides for the repeal spent or superseded Acts
and provisions of the Merchant Shipping Acts 1894 to 2000 (as
detailed in the Schedule to the Bill).

NEW SECTION 4 is a standard provision for the Exchequer to bear
the cost of administration of the Bill by the Minister for Communi-
cations, Marine and Natural Resources and the Minister for the
Environment, Heritage and Local Government.



PART 2 (SECTIONS 5 TO 19)

PERSONAL WATERCRAFT AND RECREATIONAL CRAFT

Section 5 defines certain terms and references used in PART 2 of
this Bill, so as to avoid unnecessary repetition of definitions and ref-
erences in that Part.

Section 6 confers Bye-law making powers to regulate or control the
operation of mechanically propelled personal watercraft and other
recreational craft on the following—

(a) county councils and city councils in respect of waters not
under jurisdiction of (b) to (f) below [but in the case of
(c), they only can make bye-laws where (c) agrees];

(b) Waterways Ireland, in relation to waters under its control
or management;

(c) harbour authorities (to which the Harbours Acts 1946 to
1976 apply);

(d) harbour companies (within the meaning of the Harbours
Acts 1996 and 2000);

(e) the Minister for Communications, Marine and Natural
Resources in relation to the 5 Fishery Harbour Centres
(Howth, Dunmore East, Castletownbere, Ros a’Mhı́l and
Killybegs);

(f) Iarnród Éireann (in relation to e.g. Rosslare Harbour).

Subsection (2) creates an offence for breach of a Bye-law under
subsection (1) prohibiting the use of specified waters or part thereof,
subject to a fine on summary conviction not exceeding \1,000 for a
first offence or \2,000 for a second or subsequent offence.

Subsection (3) creates an offence for breach of a Bye-law under
subsection (1) relating to launching, mooring or berthing craft, con-
ditions to be complied with in operating craft, or maximum speed
limits for craft, subject to a fine not exceeding \1,000 on summary
conviction for any such offence.

Subsection (4) makes it an offence, subject to a fine not exceeding
\1,000 on summary conviction, for a person allowing himself or her-
self to be carried on or towed by a craft in an area prohibited by a
Bye-law under subsection (1).

Subsection (5) obliges an authority which makes a Bye-law under
subsection (1) prohibiting the use of specified waters or part thereof
to position and maintain a Notice of the prohibition in conspicuous
places on or near the waters concerned.

Subsection (6) makes it clear that it is only the elected members
who can make Bye-laws under this section on behalf of a county
council or city council.

Subsection (7) requires an authority to consult with the Minister
for the Environment, Heritage and Local Government before mak-
ing Bye-laws regulating or controlling the operation of craft of the
types in question in, or adjacent to, a natural heritage area or a
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monument or wreck protected under the National Monuments Acts
1930 to 2004.

Section 7 sets out standard procedural requirements for the making
of Bye-laws under section 6 of this Bill by any of the authorities
specified in section 5 of this Bill.

Subsection (1) requires the publication by the relevant authority of
a statutory Notice of its intention to make Bye-laws and the intended
purpose thereof, where and when a draft of the Bye-laws is freely
available for public inspection for at least one month, the availability
of a copy of the draft Bye-laws on payment of such fee as the auth-
ority may have fixed, and the period (not less than 7 days after the
end of the period for public inspection of the draft) within which
interested persons may make a submission to the authority in
relation to the draft Bye-laws.

Subsection (2) copperfastens subsection (1) by specifically obliging
the relevant authority to have the draft of the proposed Bye-laws
available for public inspection and to arrange for the supply of a
copy on request from any interested person.

Subsection (3) obliges the authority to duly consider submissions
about proposed Bye-laws made to it under subsection (1) and
empowers it to proceed afterwards with the making of Bye-laws as
it may decide.

Subsection (4) provides that Bye-laws under section 6 shall come
into operation on such day as is specified in the Bye-laws or, if no
such date is specified therein, 30 days after the date on which the
Bye-laws are made.

Subsection (5) provides for the production and certification of Bye-
laws for the purposes of their admissibility in court proceedings.

Subsection (6) obliges each authority which makes Bye-laws to
publish a copy in the Iris Oifigiúil and to publish a newspaper Notice
(in the detail required by subsection (7)) advising of the making of
the Bye-laws and of where a copy thereof may be purchased or
inspected.

Subsection (8) obliges each authority to make the necessary
arrangements for the public to inspect and obtain a copy of the Bye-
laws made by it.

Subsection (9) ensures that Bye-laws would not be invalidated by
an authority’s failure to publish a Notice required under subsection
(6) and (7) or to make a copy of the Bye-laws available.

Subsection (10) obliges the authority concerned to maintain a pub-
licly-accessible Register of all Bye-laws made by it under section 6.

Subsection (11) is a technical interpretation provision to signify
that all references in this section to bye-laws mean bye-laws made
under this section.

Section 8 is a necessary enforcement provision for authorised
persons and members of the Garda Sı́ochána to stop the operation
and secure the removal from the water of craft of the types in ques-
tion in a prohibited area or believed to be in breach of Bye-laws
under section 6 of this Bill when enacted, or is being operated with-
out due consideration or carelessly or dangerously (subsection (1)).



Subsection (2) makes it an offence, subject to a fine on summary
conviction not exceeding \2,000, for a person to unreasonably fail to
stop the operation or to remove a craft from the water under subsec-
tion (1).

Section 9 is a further enforcement provision to permit the seizure
and detention, in the public interest, of craft suspected to be involved
in serious offences under this Bill, or being carelessly or dangerously
operated (which is an offence under provisions of the Merchant Ship-
ping Act 1992 which are being updated and restated in NEW
SECTIONS 23 and 24 of the Bill) (subsection (1)).

Subsection (2) ensures that the release of any craft seized or
detained under subsection (1) can be made conditional on payment
of a charge to cover the reasonable costs to the relevant authority or
Garda Sı́ochána in relation to that seizure or detention.

Section 10 prohibits the operation of craft of the types in question
without reasonable consideration or at unreasonable speed
(subsection (1)), and makes it an offence to ignore the prohibition,
subject to a fine on summary conviction not exceeding \1,000
(subsection (2)).

Section 11 makes clear provision for the stopping, boarding and
inspection of craft of the types in question by authorised persons or
a member of the Garda Sı́ochána and penalises failure to cooperate
with them in the matter.

Subsection (1) provides the necessary stopping, boarding and
inspection powers.

Subsection (2) obliges a person who is stopped under subsection
(1) to furnish his or her name and address.

Subsection (3) makes it an offence for a person to unreasonably
fail to comply with subsection (1) or (2), subject to a fine on summary
conviction not exceeding \1,000 for a first offence, or \2,000 for a
second or subsequent offence.

Section 12 makes it an offence, subject to a fine on summary con-
viction not exceeding \5,000 and/or imprisonment for a term not
exceeding 3 months, for a person to obstruct an authorised person
or a member of the Garda Siochána exercising functions under this
Bill (subsection (1)), and provides that a member of the Garda Sı́och-
ana may arrest a person without warrant if there are reasonable
grounds to believe that that person is committing or has committed
an offence under this section (subsection (2)).

NEW SECTION 13 provides power of arrest without warrant of
suspected offenders to Gardaı́ and ‘‘authorised persons’’ with requi-
site training. ‘‘Authorised persons’’ will be obliged to hand-over an
arrested person to a member of the Garda Sı́ochana as soon as poss-
ible to be dealt with according to law. The powers for ‘‘authorised
persons’’ are closely modelled on those in section 54(3) of the Har-
bours Act 1996 (No. 11) for the ‘‘harbour police’’ of Dublin Port
Company and Dun Laoghaire Port Company.

Section 14 supplements the penalties prescribed for the offence of
dangerous operation of craft of the types in question by empowering
the Court to also order the forfeiture of that craft, for the benefit of
the authority within whose functional area the offence was commit-
ted, on the conviction of the owner or operator for that offence on
indictment (subsection (1)).
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Subsection (2) provides for the giving effect to the forfeiture of
craft pursuant to the court order by an authorised person or a
member of the Garda Sı́ochána, as may be appropriate.

Subsection (3) ensures that the possessor of craft under a hire-
purchase or letting agreement is included in the term ‘‘owner.’’

Section 15 which provides for the automatic disqualification for a
period of up to 2 years (but more where dangerous operation is
involved) of convicted offenders from operating craft of the types
in question, is a further necessary supplementation of the penalties
imposed by the Court for the offence of dangerous operation of a
craft, or for an offence under this Bill.

Subsection (1) provides for automatic disqualification from
operating craft by a convicted offender, for a period not exceeding 2
years where careless operation of craft is involved, or where a second
or subsequent offence under this Bill is committed within 2 consecu-
tive years but disqualification for more than 2 years would automati-
cally apply where dangerous operation is involved, subject to subsec-
tion (2).

Subsection (2) enables a person disqualified for more than 6
months from operating craft to request the court in question to
review the period of disqualification; that court may refuse the appli-
cation or decide to alter the period of disqualification but not so as
to reduce the period of disqualification below 6 months.

Subsection (3) rules out a further application for review of a dis-
qualification until after 6 months have elapsed since the court
refused an application.

Subsection (4) makes it an offence, subject to a fine on summary
conviction not exceeding \5,000 and / or imprisonment for a term
not exceeding 3 months, for a person to operate craft of the types in
question while disqualified from doing so.

Section 16 makes enabling provision for fixed payment notices
(‘‘on-the-spot-fine’’) as an alternative to prosecution for certain
offences under PART 2 of this Bill when enacted, if appropriate.

Subsection (1) sets out the procedure for an authorised person or
member of the Garda Sı́ochána to serve fixed payment notices on
offenders and also the content of such notices, and specifies a non-
recoverable fixed payment of \150 for any one of the more serious
offences mentioned, or \50 for any one of the lesser ones mentioned
in the subsection, which payment if made to the relevant authority
specified in section 5 of this Bill within the period of 21 days, begin-
ning on the date of the notice, would avoid prosecution of the person
concerned for the offence in question. The fixed payment amounts
may be increased by Ministerial Regulations, which, under subsection
(4), are subject to the statutory requirement to be presented to both
Dáil Éireann and Seanad Éireann, either of which could resolve to
annul the Regulations within 21 days after the Regulations are
presented to it.

Subsection (2) copperfastens the fixed payment notice facility
afforded under subsection (1) by requiring the relevant authorities
to acknowledge receipt of the appropriate fixed payment made
within the 21 day period allowed and not to prosecute the offender
for the offence in question.

Subsection (3) requires the person prosecuted for an offence under



PART 2 of this Bill to prove that the required fixed payment was, in
fact, paid.

Subsection (5) ensures that moneys received by the Minister for
Communications, Marine and Natural Resources in relation to Fish-
ery Harbour Centres go into the statutory Fishery Harbour Centres
Fund.

Section 17 makes provision for authorised persons (other than
members of the Garda Sı́ochána who have general law enforcement
powers as well as specific ones set out in the Bill) to give effect to
the regulation and control of operation of craft of the types in ques-
tion under this Bill.

Subsection (1) specifically empowers the authorities specified in
section 5 of this Bill when enacted to appoint authorised persons to
act on their behalf.

Subsection (2) empowers the Minister for Communications, Mar-
ine and Natural Resources to appoint persons to enforce PART 2 of
the Bill in any Irish waters.

Subsection (3) ensures that authorised persons appointed by a city
or county council can act on behalf of that city or county council
within the functional area of that city or county council.

Subsection (4) ensures that authorised persons appointed by
Waterways Ireland can enforce PART 2 of this Bill in relation to
waters under its control or management.

Subsection (5) ensures that authorised persons appointed by har-
bour authorities (to which the Harbours Acts 1946 to 1976 apply)
can enforce PART 2 of this Bill in the harbours of those authorities.

Subsection (6) ensures that authorised persons appointed by har-
bour companies (within the meaning of the Harbours Acts 1996 and
2000) can enforce PART 2 of this Bill in the harbours of those har-
bour companies.

Subsection (7) empowers the Minister for Communications, Mar-
ine and Natural Resources to appoint authorised persons in relation
to the 5 Fisheries Harbour Centres under the management of the
Minister.

Subsection (8) ensures that authorised persons appointed by
Iarnród Éireann can act on its behalf under PART 2 of this Bill when
enacted in relation to any harbour under its control or management.

Subsection (9) provides for authorised persons to be issued with a
warrant of appointment to be presented on request when they are
on duty.

Subsection (10) ensures that an authorised person can be assisted
by other persons as may be necessary for the authorised person to
function under PART 2 of this Bill.

Subsection (11) makes it clear that in enforcing PART 2 of this
Bill authorised persons appointed by the Minister for Communi-
cations, Marine and Natural Resources and members of the Garda
Sı́ochána may enter any Irish waters and adjoining land, because of
their essential nation-wide remit.
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Subsection (12) is designed to ensure that efficient and effective
enforcement arrangements could be agreed by neighbouring
authorities.

Section 18 ensures that the Bill’s provisions for the regulation and
control of the operation of craft of the types in question do not apply
to craft operated in the course of duty by any of the authorities speci-
fied in section 5 of the Bill or by the law enforcement agencies of the
State or by the Central Fisheries Board or the 7 Regional Fisheries
Boards or by the Irish Coast Guard or the Commissioners of Irish
Lights or by the Royal National Lifeboat Institution, or used bona
fide in law enforcement, emergency or rescue missions.

Section 19 makes provision for the prosecution by the relevant
authority of summary offences under PART 2 of this Bill and recov-
ery of costs by and payment of fines to that authority in relation to
successful prosecutions. Prosecutions in the case of indictable
offences may only be taken by or at the suit of the Director of Public
Prosecutions in accordance with the Prosecution of Offences Act
1974 (No. 22).

Subsection (1) authorises the relevant authority specified in section
5 of the Bill to bring proceedings for summary offences under PART
2 of this Bill.

Subsection (2) provides for the recovery by the authority con-
cerned of costs incurred by it in any successful prosecutions under
subsection (1) while

Subsection (3) ensures that that authority gets the benefit of any
fines imposed on conviction of the offence prosecuted by it.

Subsection (4) ensures that fines received by the Minister for
Communications, Marine and Natural Resources in relation to a
Fishery Harbour Centre go into the statutory Fishery Harbour
Centres Fund.

NEW PART 3 (SECTIONS 20 TO 46)

PROHIBITIONS RELATING TO VESSELS — CODES OF
PRACTICE FOR THE SAFE OPERATION OF VESSELS, ETC.

NEW SECTION 20 prohibits the sailing of unseaworthy vessels.
It makes it an offence for the person in command or in charge and
the owner or hirer of such a vessel (subsection (1)) being operated
on the water if they know or should have discovered by ordinary
care that the vessel is unseaworthy. Subsection (2) provides for a fine
and / or imprisonment on conviction by the Court for such offences.
Subsection (3) is a standard defence provision to allow for actions
taken in good faith.

NEW SECTION 21 provides for the seizure of unseaworthy ves-
sels by the Gardaı́ and other authorised persons (subsection (1)).
Subsection (2) allows for the recoupment of reasonable costs
involved in seizing and detaining and surveying any such vessel as a
condition for the release of the vessel. Subsections (3) to (8) make
provision for the disposal of such vessels as are not made seaworthy.

NEW SECTION 22 requires the proper weighing of goods
vehicles and their loads before they are loaded onto vessels and
penalises the supply of false or misleading information, etc.



NEW SECTION 23 updates and restates section 35 of the Mer-
chant Shipping Act 1992 (No. 2), as inserted by section 44(11) of the
Merchant Shipping (Investigation of Marine Casualties) Act 2000
(No. 14), to outlaw and penalise the careless navigation or operation
of vessels generally.

NEW SECTION 24 updates and restates section 36 of the Mer-
chant Shipping Act 1992, as inserted by section 44(11) of the Mer-
chant Shipping (Investigation of Marine Casualties) Act 2000, to out-
law and penalise the dangerous navigation or operation of vessels
generally.

NEW SECTION 25 ensures that in the case of a yacht or sailing
boat powered wholly or mainly by sail, a charge of careless or
dangerous navigation or operation could not be made against a crew
member who is neither the skipper nor another person helming the
yacht or sailing boat.

NEW SECTION 26 ensures that a person would not be regarded
as committing an offence of careless or dangerous navigation or
operation of a vessel if he or she was acting under direct instructions
from the person in command or in charge of the vessel and it was
not unreasonable in the circumstances to so act, or was directed to
perform tasks which could not be reasonably performed in the cir-
cumstances or without proper instruction.

NEW SECTION 27 updates and restates section 23 of the Mer-
chant Shipping Act 1992 which outlaws and penalises conduct
endangering vessels, structures or individuals.

NEW SECTION 28 makes clear provision in primary legislation
for prohibiting (subsection (1)) and penalising (subsection (2)) the
operation of any vessels in Irish waters and any Irish ships in waters
anywhere by any person under the influence of alcohol or drugs or
both. These provisions are being made in primary legislation so as
to avoid challenge to the prohibition.

NEW SECTION 29 updates and restates section 24 of the Mer-
chant Shipping Act 1992 outlawing and penalising drunkenness or
being under the influence of drugs, or both, or the part of passengers
or crew members of vessels. Persons under the influence of alcohol
or drugs or both may be refused permission to board a vessel or may
be removed from the vessel with no refund of fare paid.

NEW SECTION 30 complements NEW SECTION 29. It makes
clear provision in primary legislation for prohibiting persons while
on board any vessel in Irish waters or on board any Irish ship in
waters anywhere from consuming alcohol or drugs or both which
could endanger other persons on board the vessel or on the water or
cause a nuisance (subsection (1)). The person in command or in
charge of the vessel is obliged to ensure compliance with that prohib-
ition (subsection (2)). Subsection (3) provides for a fine and / or
imprisonment on conviction by the Court for an offence under sub-
section (1). These provisions are being made in primary legislation
so as to avoid challenge to the prohibition.

NEW SECTION 31 prohibits and penalises disruptive behaviour
on board any vessel in Irish waters or on board any Irish ship in
waters anywhere. It is modelled on section 65(2)(3) of the Air Navi-
gation and Transport Act 1998 (No. 24).

NEW SECTION 32 makes it an offence for anyone on board any
vessel in Irish waters or on board any Irish ship in waters anywhere
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to endanger the vessel or persons on board (subsection (1)), subject
to specific penalties on conviction by the Court for the offence
(subsection (2)). Subsection (3) provides that obedience to a lawful
command would be a defence for a person charged under this
section.

NEW SECTION 33 makes it an offence to disobey proper and
reasonable instructions to safeguard life given on a passenger boat
or passenger ship, subject to specific penalties on conviction by the
Court for the offence.

NEW SECTION 34 updates and restates section 5 of the Mer-
chant Shipping Act 1981 (No. 33). The updating specifically provides
for the computerisation of required nautical publications provided
that they are accessible in legible form to the person in command or
in charge who is on board the vessel.

NEW SECTION 35 authorises the Minister for Communications,
Marine and Natural Resources to prepare and publish Safety Codes
and to revise or revoke them as necessary following public consul-
tation (subsections (1), (2) and (4)). Subsection (3) requires the
Minister to publish notice in the Iris Oifigiúil about any Safety
Codes published or amended, while subsection (5) requires a similar
notice for any revocations: this is a standard requirement for public
notification of statutory documents. Subsection (6) requires the
availability of all current Safety Codes for inspection on the Depart-
ment’s WEBSITE (www.dcmnr.gov.ie) and principal office and other
suitable locations. Subsection (7) obliges persons in charge of, or
crewing, vessels to be aware of and to follow any current Safety
Codes relating to their vessels.

NEW SECTION 36 ensures that, while it would not be an offence
for a person to fail to comply with a Safety Code, the Court may,
when trying an alleged offender for any of a variety of serious
offences involving vessels, be guided by any current Safety Codes
applicable as to the appropriate course of action to be followed in the
particular circumstance (subsection (1)). Subsection (2) is a standard
provision to secure the admissibility of current Safety Codes in Court
proceedings referred to in subsection (1).

NEW SECTION 37 fills a serious gap in the Statute Book. It out-
laws and penalises any unlawful interruption or other interference
with vessel access to, in and from any port or harbour in the State.

NEW SECTION 38 also fills a serious gap in the Statute Book.
Section 26 of the Sea Pollution Act 1991 only provides for Directions
to prevent, mitigate or eliminate sea pollution.
This Section empowers the Minister for Communications, Marine
and Natural Resources or a person authorised by the Minister to
direct persons in charge of vessels to take specific action in the
interests of safety of life at sea, vessel access to, in and from ports
and harbours, securing safe navigable routes or heritage protection
(subsection (1) and (3)). If the Directions are not complied with, the
Minister or authorised person can take whatever action is necessary
and reasonable in relation to the vessel concerned and any stores,
cargo and equipment on the vessel (subsection (2)).

Subsection (4) is a necessary safeguard. It obliges the Minister
or any authorised person involved not to unduly detain any vessel
concerned on her voyage.



Subsection (5) requires the owner of the vessel concerned to
recoup the expenses of the Minister or authorised person under this
section.

Subsection (6) provides for a fine to be imposed by the Court on
summary conviction or on conviction on indictment for contra-
vention or non-compliance with a Direction under this section, or for
obstructing anyone complying with such a direction or an authorised
person taking action under this section.

Subsection (7) ensures that any unrecouped expenses or unpaid
fines may be recovered from the proceeds of sale of the vessel con-
cerned or stores, cargo or equipment on the vessel, if the Court so
directs.

Subsection (8) provides a standard indemnity for bona fide actions
by the Minister or an authorised person, or a person acting under
the direction of either, where the Court is satisfied that there were
reasonable grounds for those actions.

NEW SECTION 39 makes comprehensive provision for the
appointment by the Minister for Communications, Marine and Natu-
ral Resources of authorised persons for the purposes of this Part.
Subsection (1) is the main provision. Subsection (2) is a standard
provision for enforcement personnel to be accompanied by any back-
up personnel needed. Subsection (3) requires the furnishing of war-
rants of appointment under this Section to persons other than
members of the Defence Forces and dispenses with the requirement
on any uniformed authorised persons to produce the warrant or a
copy of it to any person affected. Subsection (4) makes it an offence
subject to fine and / or imprisonment for obstructing persons author-
ised to function under this Part of the Bill.

NEW SECTION 40 provides for the stopping, boarding and
inspection of vessels for the purposes of enforcing PART 3 of the
Bill (subsection (1)). Subsection (2) authorises authorised persons
and Gardaı́ to request the names and addresses of suspected
offenders on board the vessel concerned. Subsection (3) provides
penalties for the Court to impose on conviction of a person for an
offence of obstruction or non-cooperation under subsection (1) or
(2).

NEW SECTION 41 provides power of arrest of suspected
offenders, without warrant, for the Gardaı́ and authorised persons
who are commissioned naval officers of the Defence Forces
(subsection (1)). Subsection (2) extends the power of arrest of sus-
pected offenders without warrant to the person in command or in
charge of a vessel or a person authorised by him or by her or the
owner or hirer of the vessel provided that the arrest is made by a
person in uniform who is suitably trained for the purpose. Subsection
(3) obliges an arresting person (other than a Garda) to hand the
arrested person over to a member of the Garda Sı́ochána as soon as
possible to be dealt with according to law.

NEW SECTION 42 allows the Court, on the conviction of a per-
son for an offence under Part 3 of the Bill, to order the suspension
or cancellation of the person’s Certificate of Competency under the
Merchant Shipping (Certification of Seamen) Act 1979 (No. 37).
Such suspension or cancellation would be in addition to any other
penalty — fine and / or imprisonment — which the Court could
impose for the offence in question.

The person concerned would have to satisfy the Court to lift the
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suspension or, where the Certificate had been cancelled by the
Court, the person concerned would have to undergo a further exam-
ination and satisfy the Minister to grant a new Certificate.

NEW SECTION 43 is a standard provision to empower the Mini-
ster for Communications, Marine and Natural Resources to pros-
ecute summary offences under PART 3 of the Bill. Similar provision
is made in section 19 for summary offences under PART 2 of the
Bill.

NEW SECTION 44 is designed to replace section 37 of the 1992
Merchant Shipping Act (as inserted by section 44(11) of the Mer-
chant Shipping (Investigation of Marine Casualties) Act 2000), by
providing for recoupment of the Minister’s costs in relation to the
successful prosecution of persons for any offence under PART 3 of
the Bill and not only in relation to offences under NEW SECTIONS
23 and 24 (which replace sections 35 and 36 of the 1992 Act to which
section 37 of the 1992 Act only applies). It is clearly appropriate to
entitle the Minister to recoup such costs. Section 19 of the Bill makes
similar provision for recoupment of costs in successful prosecutions
under PART 2 of the Bill in the case of improper use of certain
craft.

NEW SECTION 45 makes it clear that PART 3 of the Bill is
designed to promote the safe operation of all vessels other than a
limited number of dedicated vessels, namely, vessels in the service of
the Defence Forces, customs, coast guard or rescue services for
which there are already separate provisions in place to ensure that
proper practices will be followed. The section mirrors Section 18 of
the Bill which specifically excludes from the scope of Bye-laws to
regulate or control certain craft, any craft operated in the course of
duty by the Defence Forces, Gardaı́, Irish Coast Guard, etc., and
craft engaged in bona fide law enforcement, emergency or rescue
missions.

NEW SECTION 46 is purely a technical one, to define certain
terms used in NEW PART 3 and avoid unnecessary verbiage.

NEW PART 4 (SECTIONS 47 TO 51)

SAFETY REGULATIONS — PASSENGER BOATS, FISHING
VESSELS AND PLEASURE CRAFT — AND AMENDMENT

OF MERCHANT SHIPPING ACTS

NEW SECTION 47 updates and restates, for ease of reference
and administration, Ministerial Regulation-making sections 18
(passenger boats), 19 (fishing vessels) and 20 (pleasure craft) and
section 27 (fixed payment notices) of the Merchant Shipping Act
1992 (No. 2) as substantially amended by the Merchant Shipping
(Investigation of Marine Casualties) Act 2000 (No. 14). Subsection
(3) of the NEW SECTION 47 provides on standard lines for the
continuance in force of existing Regulations as if made under the
relevant section of the 1992 Act as now being updated and restated,
until such time as new Ministerial Regulations are made to revoke,
replace or amend them.

NEW SECTION 48 increases from £25 to \500 the maximum fine
on summary conviction for a breach of Ministerial Regulations under
section 12 of the Merchant Shipping Act 1947 (No. 46), to maintain
deterrence. Regulations under the section cover medical tests for
crews of vessels.



NEW SECTION 49 updates, in line with the Bill, penalties in the
Merchant Shipping (Certification of Seamen) Act 1979 (No. 37) to
maintain deterrence.

NEW SECTION 50 updates, in line with the Bill, penalties for
offences under Parts 2 and 3 of the Merchant Shipping Act 1992
(No. 2), dealing with the licensing of passenger ships and passenger
boats, to maintain deterrence.

Passenger boats may not carry more than 12 persons, that is not
counting the owner or hirer and the crew. Passenger ships are vessels
carrying more than 12 persons, that is not counting the owner or
hirer and the crew.

Paragraphs (c) and (k) of NEW SECTION 50 are necessary in the
interests of passenger safety. They specifically empower the Minister
to revoke or suspend a certificate or licence held by a person in
respect of any other vessel where that person is the holder of a cer-
tificate or licence in respect of a vessel which has to be revoked or
suspended in the interests of safety. These provisions were originally
included in section 37 of the Sea Pollution (Miscellaneous
Provisions) Bill 2003 (as passed by Seanad Éireann in 2003) but are
transferred into the Maritime Safety Bill 2004 which deals compre-
hensively with the required updatings of the 1992 Act.

NEW SECTION 51 updates, in line with the Bill, fines for
offences under the Merchant Shipping (Investigation of Marine
Casualties) Act 2000 (No. 14), to maintain deterrence. Paragraph (a)
of NEW SECTION 51 inserts ‘hirer’ in the definition of ‘owner’ in
section 2 of that Act, for completeness.

PART 5 (SECTIONS 52 TO 58)

AMENDMENT OF CERTAIN ENACTMENTS

NEW SECTION 52 amends the Harbours Act 1946 (No. 9) in
three respects:

Firstly (paragraph (a)), it replaces section 48 of the 1946 Act to
make it clear that harbour authorities are subject to the relevant law
(e.g. Dumping at Sea and Planning and Development Acts) when
maintaining and improving their harbours and approaches thereto.

Secondly (paragraph (b)(i)), it increases to \5,000, the fine on sum-
mary conviction for breach of bye-laws made by harbour authorities.
The current maximum is \12.70 or less if specified in the bye-laws,
and is clearly outdated.

Thirdly (paragraph (b)(ii)), it provides for fixed payment notices
(‘‘on-the-spot-fines’’) — \150 — for breaches of harbour authorities’
bye-law, on the lines of the provisions in section 16 of the Bill, if
appropriate. It will be a matter for the harbour authorities to use or
not to use this facility, depending on the gravity or otherwise of the
bye-law breach in question.

NEW SECTION 53 amends section 222B of the Fisheries
(Consolidation) Act 1959 (No. 14) as inserted by section 4 of the
Fisheries (Amendment) Act 2003 (No. 21), which deals with sea-
fishing boat licensing:

Firstly, it specifically provides for the simple renewal of sea-fishing
boat licences, that is the straightforward extension of the licence
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period. It also formally validates the practice over the years to renew
such licences for continuing fishing businesses. Renewals will not be
appealable to the Appeals Officers, unlike decisions to grant, amend
or revoke licences which are appealable under section 7(1) of the
Fisheries (Amendment) Act 2003 (No. 21) (paragraphs (b) and (e)).

Secondly, it specifically empowers the licensing authority to
impose or vary terms as well as conditions of licences and to attach
further terms or conditions, or to remove terms or conditions, as it
sees fit (paragraphs (d), (f) and (g)).

Thirdly, it is necessary to clarify the specific safety and seaworthi-
ness requirements to be met by sea-fishing boats of specific classes
(differentiated by size), in lieu of the somewhat general requirement
for sea-fishing boats in subsection (4) of section 222B of the 1959
Act as inserted by section 4 of the Fisheries (Amendment) Act 2003.
As well as replacing that general requirement with a specific require-
ment on each licensed sea-fishing boat to comply with the Merchant
Shipping Acts, more specific survey requirements are now proposed
for particular classes (paragraph (h)).

Thus, for boats of over 24 metres in length, a survey is already
mandatory under the Merchant Shipping Acts and will also be
mandatory (by virtue of new Regulations proposed to be made under
those Acts) for vessels of 15 metres or more and not more than 24
metres in length.

A survey of the boat was and is also mandatory under the existing
Code of Practice for sea-fishing boats where the boat is less than 15
metres in length for which an offer of a sea-fishing boat licence was
issued by the licensing authority for sea-fishing boats since 1 May
2004.

Other boats of less than 15 metres in length which were licensed
or which were issued with licence offers before that date will become
subject to survey over the coming years, according to the timetable
to be announced.

The remainder of the section is of a technical drafting nature
(paragraphs (a), (c) and (i)).

Section 54 amends the Fishery Harbour Centres Act 1968 (No. 18)
in two respects, for consistency with PART 2 of the Bill:

Firstly (paragraph (a)), it increases from \634.87 (as increased by
section 2 of the Fishery Harbour Centres Act 1980 (No. 22)) to
\5,000 (the current maximum fine for summary offences) the
maximum fine which may be imposed on summary conviction for
breach of any order or bye-law made by the Minister for Communi-
cations, Marine and Natural Resources under section 4 of the 1968
Act.

Secondly (paragraph (b)), provides for fixed payment notices
(‘‘on-the-spot-fines’’) for offences under the 1968 Act, on the lines
of the provisions in section 16 of this Bill for fixed payment notices
in relation to offences under PART 2 of this Bill.

NEW SECTION 55 is necessary to safeguard leases granted by Har-
bour Companies to which the Harbours Acts 1996 and 2000 apply,
against negation by subleasing arrangements by lessees.
Similar safeguarding provision was recently made for the IDA,
SFAD Co and Údarás na Gaeltachta in the Landlord and Tenant
(Ground Rents) Act 2005 (No. 7).



NEW SECTION 56 amends the Canals Act 1986 (No. 3) in three
respects:

Firstly (paragraph (a)), it requires a standard public consultation
process to be entered into by Waterways Ireland before making
Canals bye-laws, in line with the Government’s 2004 White Paper
‘‘REGULATING BETTER’’.

Secondly (paragraph (b)), it increases, to \5,000, the maximum
summary offences penalty for breaches of Canals bye-laws in line
with current practice, for deterrence purposes, and provides for
recovery of sums due (rather than as an offence).

Thirdly (paragraph (c)), it provides for fixed payment notices
(‘‘on-the-spot-fines’’) — \150 — for breaches of Canals bye-laws, on
the lines of the provisions in section 16 of the Bill, if appropriate. It
will be a matter for Waterways Ireland to use or not to use this
facility depending on the gravity or otherwise of the bye-law breach
in question.

NEW SECTION 57 amends the Shannon Navigation Act 1990 (No.
20) in three respects:

Firstly (paragraph (a)), it requires a standard public consultation
process to be entered into by Waterways Ireland before making bye-
laws in relation to the Shannon Navigation and other associated wat-
ers, in line with the Government’s 2004 White Paper ‘‘REG-
ULATING BETTER’’ and paragraph (c) of original section 20 of
the Bill (now SECTION 58) in the case of Harbour Companies.

Secondly (paragraph (b)), it increases, to \5,000, the maximum
summary offence penalty for breaches of such bye-laws in line with
current practice, for deterrence purposes, and provides for recovery
of sums due (rather than as an offence).

Thirdly (paragraph (c)), it provides for fixed payment notices
(‘‘on-the-spot-fines’’) — \150 — for breaches of such bye-laws, on
the lines of the provisions in section 16 of the Bill, if appropriate. It
will be a matter for Waterways Ireland to use or not to use this
facility, depending on the gravity or otherwise of the bye-law breach
in question.

Section 58 amends the Harbours Act 1996 in three respects, for
consistency with PART 2 of the Bill:

Paragraph (a) increases to \5,000 (from £1,500) the maximum
fine and reduces to 6 months (from 12 months)
the term of imprisonment which the court can
impose for a summary offence for the contra-
vention of any directions given by a harbour mas-
ter and other serious offences under sections 46,
50, 52, 53, 60 or 77 of the 1996 Act which
endanger persons or property, and increases the
maximum fine imposed on conviction on indict-
ment to \1,000,000 (from £100,000).

Paragraph (b) inserts a new subsection 6A after section 6 of the
1996 Act, enabling the issue (if appropriate) of
fixed payment notices (‘‘on-the-spot-fines’’) by
harbour police for offences under the 1996 Act,
on the lines of the provisions in section 16 of the
Bill for fixed payment notices in relation to
offences under PART 2 of the Bill.
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Paragraph (c) imposes the standard public consultation require-
ment on harbour companies proposing to make
bye-laws in relation to their harbours, in accord-
ance with the Government’s 2004 White Paper
‘‘REGULATING BETTER’’.

NEW PART 6 (SECTIONS 59 AND 60)

PROVISIONS RELATING TO THE FORESHORE AND TO
FORESHORE AND TO FORESHORE AND AQUACULTURE

LICENCES, ETC.

NEW SECTION 59 is a standard technical collective citation and
commencement provision to precede the substantive NEW
SECTION 60 which defines the outer limit of the foreshore and pro-
vides for necessary consequential matters.

NEW SECTION 60 inserts 5 New Sections in the Foreshore Act
1933, dealing with the definition of the outer limit of the foreshore
and related matters.

NEW SECTION 1A, being inserted in the Foreshore Act 1933,
formally defines the outer limit of the foreshore as being cotermi-
nous with the outer limit of the territorial seas. As this has been the
general understanding over the years, the section provides also that
this limit shall be deemed always to have been the foreshore’s outer
limit. In addition, it contains a clause to ensure that the formal defini-
tion of the outward limit of the foreshore will not have the effect of
moving outwards the seaward boundary of any private foreshore.

NEW SECTION 3A, being inserted in the Foreshore Act 1933, is
intended to regularise the position of any leases, licences or other
consents granted before the passing of this Bill. It would do so by
providing that any such authorisation, and its terms and conditions,
shall have effect as if granted in respect of foreshore as defined by
the NEW SECTION 1A being inserted in the 1933 Act. Similar pro-
vision is made for actions other than the granting of authorisations
taken by the Minister.

NEW SECTION 3B, being inserted in the Foreshore Act 1933,
would allow any applications for leases, licences or consents that
relate to or include areas beyond the low water mark to be dealt
with by reference to the new statutory definition of the foreshore’s
outer limits. NEW SECTIONS 3A and 3B each contain a clause
intended to ensure that their provisions will not conflict with the
Constitutional rights of any person.

NEW SECTION 3C, being inserted in the Foreshore Act 1933,
deals with the position of certain aquaculture licences. Firstly, it pro-
vides that any foreshore licence that was deemed by the Fisheries
(Amendment) Act 1997 or the Fisheries and Foreshore
(Amendment) Act 1998 to be an aquaculture licence shall have effect
as if that foreshore licence had been granted by reference to the
definition of foreshore now proposed for insertion into the 1933 Act.
Secondly, it provides for cases in which an aquaculture licence and a
foreshore licence were both granted for an aquaculture operation in
an area that is, or extends, beyond low water mark, to ensure the
continuing validity of any such aquaculture licence. As in the case of
NEW SECTIONS 3A and 3B, a saver for Constitutional rights is
included in NEW SECTION 3C.

NEW SECTION 16A, being inserted in the 1933 Act, deals with
certain Court proceedings. If a Court has made a ruling before the



passing of this Bill that a particular area is or is not foreshore, that
finding will not be affected by the definition of the outer limit of the
foreshore by the NEW SECTION 1A. If the validity of a foreshore
authorisation has been challenged in Court proceedings instituted
before 21 June 2005 by reference to the area for which it was
granted, the NEW SECTION 3A(1) (designed to validate past
authorisations) will not apply in relation to that authorisation.
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SCHEDULE

ENACTMENTS REPEALED

Session and Short Title Extent of Reason for Repeal
Chapter or Number Repeal

and Year

57 & 58 Vict, c.60 Merchant Shipping Section 220 Section 220 of the 1894
Act 1894 Act was replaced by

section 23 of the 1992
Act (being replaced by
Section 27 of the Bill)
and should then have
been repealed.

No. 45 of 1934 Carriage by Sea The whole Obsolete: overtaken by
(Heavy Articles) Act developments in the

Act 1934 weighing and handling of
cargoes.

No. 9 of 1937 Merchant Shipping The whole Spent.
(Spanish Civil War) Act

Act 1937

No. 46 of 1947 Merchant Shipping Section 11 SECTION 11 of the
Act 1947 Merchant Shipping Act

1947 (No. 46) (providing
for the making of Safety
Regulations) is being
repealed as being
inadequate and largely
superseded by provisions
in later Merchant
Shipping Acts, notably
sections 18, 19 and 20 of
the 1992 Act which are
being updated and
restated in Section 47 of
the Bill.
Clear new provision —
with appropriate
penalties — is being
made by the insertion of
a New Section 22 in the
Bill for the weighing of
goods vehicles before
boarding onto vessels,
which Regulations made
under section 11 of the
1947 Act purported to
deal with but are now of
doubtful legal effect
[Merchant Shipping
(Weighing of Goods
Vehicles) Regulations
1989 (S.I. No. 64 of
1989)].

No. 33 of 1981 Merchant Shipping Sections 4 Section 4 of the 1981 Act
Act 1981 and 5 is replaced in updated

terms by Section 20 of
the Bill.
Section 5 of the 1981 Act
is replaced in updated
terms by Section 34
(Nautical Publications)
of the Bill.



Session and Short Title Extent of Reason for Repeal
Chapter or Number Repeal

and Year

No. 2 of 1992 Merchant Shipping Sections 23, The repeal of sections 23
Act 1992 24 and 33 to and 24 of the 1992 Act is

37 necessitated by their
restatement in Sections
27 and 29, respectively,
of the Bill.

No. 14 of 2000 Merchant Shipping Section 44(2) The repeal of certain
(Investigation of to (9) and provisions of the 2000

Marine Casualties) (11) Act, which amend the
Act 2000 1992 Act, is necessitated

by the restatement in the
Bill, in updated terms of

— sections 18, 19, 20
and 27 of the 1992
Act (as inserted by
the 2000 Act) in
Section 47 of the
Bill;

— sections 35 and 36
of the 1992 Act (as
inserted by the 2000
Act) in Sections 23
and 24 of the Bill;

— section 37 of the
1992 Act (as
inserted by the 2000
Act) in Section 44
of the Bill.
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FINANCIAL IMPLICATIONS

The Bill is Exchequer-neutral.

The proposed strengthening of the law against the improper oper-
ation of fast powered watercraft of the types in question in Irish
waters will significantly enhance public safety and amenity and pro-
tect natural and other heritage areas. Tourism and leisure businesses
will also benefit from the stopping of nuisance by such craft.

The outlawing of reckless behaviour in operating or on board ves-
sels generally, together with the promotion of good practice in the
operation of vessels generally, is expected to considerably enhance
safety on waters and public enjoyment of waters, and reduce calls on
rescue services.

The Bill also clearly defines the outer limit of foreshore so as to
protect projects permitted over the years (piers, harbours, marinas,
pipeline, electricity generation, aquaculture, etc.) and to facilitate the
permitting of further such projects, in the national interest. It also
allows ongoing sea-fishing businesses to continue their operations by
providing for renewal of licences and more focused survey require-
ments as regards safety-seaworthiness. These provisions will protect
employment in coastal economies in particular.

An Roinn Cumarsáide, Mara agus Acmhainnı́ Nádúrtha
21 Meitheamh, 2005

Wt. 50105. 622. 6/05. Cahill. (X48023). Gr. 30-15.




