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EXPLANATORY AND FINANCIAL MEMORANDUM
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General

The Bill amends the Adoptive Leave Act 1995 to apply to adoptive
leave the recommendations made by the Working Group on the
Review and Improvement of the Maternity Protection Legislation.
Implementation of the Working Group’s recommendations will fulf-
ill a statutory component of the Work/Life Balance Programmes to
which the Government is committed under Sustaining Progress. The
recommendation to increase the periods of adoptive leave and
additional adoptive leave was implemented by means of the Adop-
tive Leave Act 1995 (Extension of Periods of Leave) Order 2001
(S.I. No. 30 of 2001) which is incorporated into this Bill.

The main provisions of the Bill are as follows:—

• Provision for a further increase in the duration of adoptive
leave by 2 weeks, bringing the period of leave attracting
payment/benefit to 16 weeks.

• Provision of time off from work, without loss of pay, for
employees to attend pre-adoption classes and meetings which
they are obliged to attend.

• Provision for termination of additional adoptive leave in the
event of the employee’s illness (which would allow transfer
onto paid sick leave from unpaid additional adoptive leave).

• Provision for an employee to split the period of adoptive leave
and additional adoptive leave in the event of the hospitalisation
of the child.

• Provision that an employee’s absence from work on additional
adoptive leave will count for any employment rights associated
with the employment (except remuneration, superannuation
benefits) such as annual leave and seniority.

Provisions of the Bill

Section 1 (Definitions) provides for necessary definitions.

Section 2 (Amendment of section 2 of the Principal Act) provides
for a number of amendments to the interpretation section of the
Principal Act to take account of new arrangements to postpone
adoptive leave or additional adoptive leave or both in the event of
the hospitalisation of the adopted child. It also amends the definition
of Minister in the Principal Act to reflect the change in Ministerial
responsibilities since the Principal Act was enacted.
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Section 3 (Amendment of section 6) provides for an increase in the
adoptive leave entitlement for employed adopting mothers (or sole
male adopters) by 2 weeks to 16 weeks. It also provides that the
Minister, may by order made with the consent of the Minister for
Social and Family Affairs and the Minister for Finance, extend the
period of leave.

Section 4 (Amendment of section 8) amends section 8 of the Princi-
pal Act to incorporate an employee’s existing statutory entitlement,
as provided by the Adoptive Leave Act 1995 (Extension of Periods
of Leave) Order 2001 (S.I. No. 30 of 2001), to an optional 8 weeks
(unpaid) additional adoptive leave. It also provides that the
maximum period of the leave may be extended by order made by
the Minister.

Section 5 (Amendment of section 9) applies the increased adoptive
leave period referred to in section 3 to adoptive leave for fathers in
certain circumstances following the death of the adopting mother. It
also provides that the Minister, may by order made with the consent
of the Minister for Social and Family Affairs and the Minister for
Finance, extend the period of leave.

Section 6 (Amendment of section 10) amends section 10 of the Prin-
cipal Act to incorporate an adopting father’s existing statutory
entitlement, following the death of the adopting mother, as provided
by the Adoptive Leave Act 1995 (Extension of Periods of Leave)
Order 2001 (S.I. No. 30 of 2001), to an optional 8 weeks (unpaid)
additional adoptive leave. It also provides that the maximum period
of the leave may be extended by order made by the Minister.

Section 7 (New section 11A) provides a new entitlement for
employees to time off from work, without loss of pay, to attend any
pre-adoption classes and meetings which they are obliged to attend
as part of the adoption process. Provision has also been made for the
exclusion of members of the Defence Forces and An Garda Sı́ochána
from the provisions of this section in certain circumstances. Regu-
lations under this section will make provision in relation to any of
the following: the number of pre-adoption classes and meetings to
be attended; the amount of time off to be allowed for attendance
at them; terms and conditions relating to the time off; notification
procedures and the evidence of attendance to be furnished to the
employer.

Section 8 (New section 11B) is a new provision which allows the
adopting employee and employer to agree to terminate additional
adoptive leave (unpaid leave) in the event of the employee becoming
ill. Once the leave is terminated the employee’s absence from work
is treated in the same manner as any other absence from work due
to sickness with the employee benefiting from payment of sick pay
or disability benefit (depending on the sick leave arrangements avail-
able under the employment contract).

Section 9 (New section 11C) is a new provision which allows the
adopting employee and the employer to agree to postpone adoptive
leave or additional adoptive leave or both in the event of the hospi-
talisation of the adopted child. The postponed leave may be taken
in one continuous period commencing not later than 7 days after the
child is discharged from hospital.

Section 10 (New section 11D) provides that an employee who
returns to work having postponed leave under section 9, and who is
subsequently absent from work due to sickness will be deemed to
have recommenced the leave which was postponed unless she
decides to take sick leave, in which case the untaken postponed leave
is forfeit.



Section 11 (Amendment of section 12) amends section 12 of the
Principal Act to incorporate an adopting parent’s statutory entitle-
ments in cases where placement is of less than 24 weeks duration.

Section 12 (Amendment of section 15) provides that an employee’s
absence from work on additional adoptive leave will count for any
employment rights associated with the employment (except
remuneration and superannuation benefits).

Section 13 (Substitution of section 16) renders void any purported
termination of or suspension from employment of an adopting parent
during an absence from work on adoptive leave or additional adop-
tive leave or attending pre-adoption classes or meetings in accord-
ance with section 11A and any notice of termination of the employ-
ment of an adopting parent given during the parent’s absence from
work during such absence and expiring after the absence.

Section 14 (Substitution of section 17) provides for the extension
of a notice of termination of employment or suspension from
employment given to an adopting parent before the adopting parent
begins a period of leave under this Act and which is due to expire
during the adopting parent’s absence from work by the period of the
absence concerned. This also applies to periods of time off from
work while attending pre-adoption classes or meetings in accordance
with section 11A.

Section 15 (Substitution of section 18) provides that the employee
is entitled to return to work either with the same employer (or his
successor in the case of a change of ownership of the undertaking)
in the job held immediately before the absence began and under the
same contract of employment (or identical contract in the case of a
change of ownership) and is entitled to benefit from any improve-
ment in the terms or conditions of employment to which she or he
would have been entitled had they not been absent from work.
Where the job held by the employee immediately before the absence
was not their normal or usual job, the employee shall be entitled to
return to work either in their normal job or in the job so held as
soon as is practicable.

Section 16 (Amendment of section 19) ensures compliance with
Directive 2002/73/EC1 by providing that in the event of an employee
returning to work on the expiration of adoptive leave or additional
adoptive leave but resumption of the same work is not practicable
and suitable alternative work is offered, the terms or conditions of
such employment shall not be less favourable to the employee than
those of the contract of employment immediately before the leave.
It also provides that such terms or conditions shall incorporate any
improvement to which the employee would have been entitled had
the employee not been absent from work on such leave.

Section 17 (Amendment of section 20) amends the notification pro-
cedures in relation to a return to work to provide for notification in
the event of the postponement of leave under this Bill.

Section 18 (Amendment of section 23) provides for the necessary
amendments to section 2 of the Unfair Dismissals Act 1977 to take
account of the new rights to time off to attend certain pre-adoption
classes or meetings under this Bill.

1 Directive 2002/73/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 23 September 2002 amending Council Directive 76/207/EEC on the
implementation of the principle of equal treatment for men and women as regards
access to employment, vocational training and promotion, and working conditions.
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Section 19 (Amendment of section 24) provides for the necessary
amendments to section 6 of the Unfair Dismissals Act 1977 to take
account of the new rights to time off to attend certain pre-adoption
classes or meetings under this Bill.

Section 20 (Substitution of section 28) amends paragraph 5,
Schedule 3 of the Redundancy Payments Act 1967 (as amended by
the Redundancy Payments Act 2003), which specifies periods which
do not breach continuity of employment, to incorporate periods of
absence from work to attend certain pre-adoption classes or
meetings. Provision is also made for the amendment of Paragraph
8A, Schedule 3 of the Redundancy Payments Act 1967 (as amended
by the Redundancy Payments Act 2003), which specifies absences
allowable as reckonable service, to incorporate periods of absence
from work to attend certain pre-adoption classes or meetings.

Section 21 (New section 44A) revokes the Adoptive Leave Act
1995 (Extension of Periods of Leave) Order 2001 (S.I. No. 30 of
2001) as its provisions have been incorporated into this Bill.

Section 22 (Short title, collective citation and commencement) con-
tains standard provisions dealing with the short title, citation and
commencement provisions.

Financial Implications
No significant costs are anticipated in connection with this legis-

lation either in relation to its administration or in relation to com-
pliance with its terms by individual employers and employees. Direct
costs will be incurred in the provision of paid time off to attend
pre-adoption meetings and preparation classes, the preservation of
employment rights (except remuneration and superannuation
benefits) while on additional adoptive leave, such as seniority and
annual leave.

The foregoing factors apply equally to the Exchequer in its posi-
tion as employer to the public service.

An Roinn Dlı́ agus Cirt, Comhionnanais agus Athchóirithe Dlı́,
Aibreán, 2004.
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