
————————

AN BILLE UM AN gCÚIRT CHOIRIÚIL
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General
The purpose of the Bill is to give effect to the provisions of the

Statute of the International Criminal Court concluded at Rome on
17 July 1998, signed by Ireland on 7 October 1998 and ratified on 11
April 2002.

The Rome Statute is a complex instrument of 128 Articles struc-
tured in 11 parts providing inter alia, for the establishment, juris-
diction and general principles of criminal law of the International
Criminal Court (ICC), investigation and prosecution of ICC
offences, enforcement of penalties and the assembly of State Parties
to oversee and manage the Court. The Bill reflects the structure of
the Statute and is in six parts with three schedules. Part 1 deals with
preliminary and general matters relating to the interpretation by the
Courts of the Act and of the Statute, requests from the International
Criminal Court and expenses incurred in the administration of the
Act. Part 2 establishes the domestic jurisdiction for ICC offences by
creating new offences of genocide, crimes against humanity and war
crimes and associated penalties and jurisdiction. Part 3 implements
a scheme of arrest and surrender of persons required by the ICC in
connection with the investigation or, prosecution of an ICC offence
or the enforcement of an ICC sentence, while Part 4 deals with ICC
requests to freeze and realise assets of persons convicted by the ICC.
In Part 5, provision is made for other forms of assistance to the ICC,
arising in the main under Article 93 of the Statute, in the area of
gathering identification evidence, locating property and questioning.
Finally Part 6 deals with miscellaneous matters including privileges
and immunities of the ICC generally and matters concerning the ICC
sitting in the State. The Rome Statute is contained in Schedule 1,
while Schedule 2 contains the Agreement on Privileges and Immunit-
ies of the Court. Schedule 3 details the consequential amendments
to existing legislation.

Background
The establishment of an International Criminal Court was first

raised by the United Nations in 1948 at the adoption of the Conven-
tion on the Prevention and Punishment of the Crime of Genocide
1948 on foot of a request at the time from the General Assembly.
The International Law Commission considered the matter and pre-
pared several draft texts over the coming years, culminating in a
meeting of the international community in Rome in July 1998 to
finalise the Statute. In the intervening period, without an inter-
national criminal court to deal with individual responsibility as an
enforcement mechanism, there have been many instances of crimes
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against humanity and war crimes for which no individuals have been
held accountable. While ad hoc tribunals have been established to
deal with specific crimes, the delays inherent in setting up such tri-
bunals can have several consequences e.g. crucial evidence can
deteriorate or be destroyed; perpetrators can escape or disappear;
and witnesses can relocate or be intimidated.

As a permanent Court, having jurisdiction over the most serious
crimes of concern to the international community, genocide, crimes
against humanity and war crimes, the ICC provides a forum for the
prosecution of these crimes. Unlike the International Court of Jus-
tice which is concerned with issues of State responsibility, the Statute
enables the ICC to investigate crimes committed by individuals. The
ICC is not confined to dealing with crimes committed in a specific
conflict, or during a specific timeframe, as are the International
Criminal Tribunals for the former Yugoslavia and Rwanda. Rather
its jurisdiction extends to the territory of State Parties and on the
territory of those non State Parties who have consented to the ICC
having such a role. It will also have jurisdiction over crimes, wherever
committed, which are referred to the ICC by the United Nations
Security Council. The ICC operates on the principle of com-
plementarity, rather than as a substitute for national criminal justice
systems in that it will only take on an investigation where a State
is unwilling or genuinely unable to carry out the investigation or
prosecution. As such it is an institution to encourage States to pros-
ecute such international crimes rather than seek to diminish States’
domestic judicial authority. State Parties are required to co-operate
with the ICC by arresting and surrendering suspects and by gathering
evidence in relation to such prosecutions.

The ICC is composed of four organs: the Presidency (President
and two Vice Presidents) who are responsible for the administration
of the Court, the Divisions or chambers of the court comprising Pre-
trial, Trial and Appeal Divisions, the Office of the Prosecutor and
the Registry responsible for non judicial administration of the Court.
On a wider level, the Assembly of State Parties is responsible for
general administrative matters including the adoption of the budget
and amendments to the Statute.

Provisions of the Bill
General Note: This explanatory memorandum describes the

relationship between the Bill and the Rome Statute. Where pro-
cedures are specified in the Statute, the relevant reference is made,
but the actual procedure is not repeated.

Part 1 (sections 1-5)

Preliminary and General Matters

Section 1: Short title

Section 1 provides for the short title of the Bill.

Section 2: Interpretation
This section provides for the definition of certain terms used in

the Bill. These definitions include two integral parts of the Statute
— the Elements of Crime and the Rules of Procedure and Evidence.

The Elements of Crime provided for under Article 9 of the Statute
are further elaborations of the definitions of the main ICC offences
of genocide, crimes against humanity and war crimes. These defini-
tions are intended to assist the ICC and domestic courts in the inter-
pretation and application of the relevant articles of the Statute.



The Rules of Procedure and Evidence are provided for under
Article 51 of the Statute and while subordinate to the Statute itself
provide the procedural framework for the application of the Statute.
Rules are provided on topics as diverse as the Office of the Pros-
ecutor, disclosure, time limits on submission of documents and
escape.

Section 3: Interpretation by courts of Act and Statute
This section details the authorities and resources to be used by

domestic courts in interpreting the Act and Statute.

Subsection (1) provides for the authorities to be used by domestic
courts in interpreting the Statute. Appropriate notice may be taken
of the Rules of Procedure and Evidence, the Elements of Crime, any
relevant judgment or decision of the ICC or of any other court, the
negotiations on the drafting of the Statute and published commentar-
ies on the Statute.

Subsection (2) defines the meaning of State depending on its con-
text in the Statute. References to a State Party, a requested state, a
transit state or a custodial state shall be construed as references to
Ireland. Where the context requires the performance of executive
functions on behalf of the State, these references may be taken as
references to the Minister.

Subsection (3) provides that judicial notice be taken of the Statute
and for this purpose subsection (4) provides that the text of the Stat-
ute in the English language is set out in Schedule 1. For these pur-
poses subsection (5) extends the definition of court to include a
court-martial held within or outside the State.

Section 4: Requests by International Criminal Court (general)
This section makes general provisions in relation to ICC requests

for assistance.

Subsection (1) provides that where an ICC request for arrest and
surrender, provisional arrest or for assistance under Article 93 has
been received, the Minister may presume that the request has been
transmitted in accordance with the Statute and that it is being made
in connection with the investigation or prosecution of offences within
the jurisdiction of the Court.

Subsection (2) deals with the disclosure of information prejudicial
to the security interests of the State. Where such an instance arises
the Minister in accordance with Article 93.5 must consider if the
requested information can be provided differently or at a later stage
when the issue no longer exists. If this is not possible, the Minister
in conjunction with the Prosecutor, the defendant’s legal team and
the ICC must attempt to find a solution in accordance with Article
72(5). Where it emerges that information to be disclosed in ICC pro-
ceedings would be prejudicial to the security interests of the State,
the Minister may also intervene so as to obtain a resolution. If fol-
lowing consultation under Article 72, a satisfactory solution cannot
be found for disclosure of the requested information, the Minister
must notify the Prosecutor of the reasons for this decision, unless
that in itself would disclose the information, and participate in any
consultations requested by the Court under Article 72.7(a)(i).

If compliance with the request is prohibited by the law of the State,
subsection (3) requires the Minister to consult with the Court in an
attempt to resolve the matter. Where the Minister refuses a request
for assistance, subsection (4) requires that the Minister advise the
Court of the reasons for refusal. Subsection (5) permits the Minister
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to transmit information to the Prosecutor on a confidential basis so
as to generate new evidence which he or she may subsequently con-
sent to disclose.

Subsection (6) provides that where competing requests, other than
requests for surrender or extradition, are received from the Court
and from another State, such requests shall be dealt with in accord-
ance with Article 93.9 of the Statute which in so far as possible
requires the State to meet both requests.

Section 5: Expenses
This is a standard provision enabling expenses incurred in the

administration of the Act (including the contribution of the State to
the funds of the ICC under Article 115 but excluding the costs to
be paid by the ICC under Article 100) to be paid from Exchequer
funding.

Part 2

Domestic Jurisdiction In ICC offences

Section 6: Interpretation
Section 6 defines key terms used in this Part. In particular ICC

offences are defined by reference to the relevant provisions in the
Statute. Thus the definitions for genocide, crimes against humanity,
and war crimes are to be found in Articles 6, 7 and 8.2 of the Statute
and are further explained by the Elements of Crime. Article
8.2(b)(xx) is excluded from this definition as the provision will not
come into force until the Statute is reviewed by the State Parties,
seven years after coming into operation.

The offence of genocide is already an offence in Irish law by virtue
of the Genocide Act 1973 which gave effect to the Genocide Conven-
tion. As the definition of genocide in the Rome Statute is identical
to that in Article II of the Genocide Convention 1948, the offence is
being consolidated in section 7, and the Genocide Act is being repe-
aled. Crimes Against Humanity are those crimes which are commit-
ted as part of a widespread or systematic attack against any civilian
population, and includes sexual offences, enforced disappearance of
persons etc. As with genocide, crimes against humanity are punish-
able irrespective of whether they are committed in time of peace or
war. War crimes are those proscribed acts committed in international
or in non-international armed conflict.

Subsection (2) aligns the domestic prosecution of murder commit-
ted as part of an offence under the Statute, with the prosecution of
murder generally in the State.

Section 7: Genocide, Crimes against humanity and war crimes
Section 7 creates domestic offences of genocide, crimes against

humanity and war crimes. This section also repeals the Genocide Act
1973 and provides for transitional arrangements whereby pro-
ceedings may continue to be taken under the 1973 Act for an offence
committed under that Act before the commencement of this section.
The repeal does not affect the State’s obligations under the Conven-
tion on the Prevention and Punishments of the Crime of Genocide
adopted by the General Assembly of the United Nations on 9
December 1948.

Section 8: Offences ancillary to genocide, crimes against humanity and
war crimes

Subsection (1) creates offences of conduct ancillary to any act
which constitutes an offence under section 7. The offences include



the forms of secondary liability in Article 25.3 (Individual Criminal
Responsibility), defined by reference to the principles of secondary
liability under the laws of the State.

Subsection (2) provides that this is without prejudice to section 7
of the Criminal Law Act 1997 which sets out general penalties for
assisting offenders.

Section 9: Proceedings for ICC offence
Section 9 provides for technical matters related to ICC proceedings

in the State. Subsection (1) provides that the term ICC offence may
be applied to genocide, crimes against humanity, a war crime or an
ancillary offence.

Subsection (2) provides that no proceedings other than a remand
in custody or on bail may be taken without the consent of the Direc-
tor of Public Prosecutions.

Subsection (3) provides that proceedings for an offence outside the
State may be taken anywhere in the State and treated for all pur-
poses as having taken place in the State.

Subsection (4) provides that, apart from proceedings under the
Genocide Act in section 7(4), proceedings may not be taken for acts
constituting an ICC offence which occurred before the commence-
ment of the Act. However, requests for arrest and surrender under
section 16, received prior to the commencement of the Act may be
considered after its commencement.

Section 10: Penalty for ICC offence
Section 10 aligns the penalties for ICC offences with those pro-

vided under Article 77 of the Statute. Subsection (1) provides that if
the offence involves murder the sentence shall be life imprisonment
i.e. similar to the penalty attached to a domestic charge of murder.
A term of life imprisonment is also available for other offences if
justified by the extreme gravity of the offence and the individual
circumstances of the convicted person. In any other situation the
penalty is imprisonment for up to thirty years.

The court may also impose a fine but only in addition to imprison-
ment and in accordance with the criteria in the Rules of Procedure
and Evidence. Where the court is satisfied that assets have been
derived directly or indirectly from the offence, the court may order
the confiscation and forfeiture of such property under section 9 of
the Criminal Justice Act 1994.

Subsection (2) requires that the court in considering the applicable
penalty take into account the provisions of Articles 78 regarding the
determination of penalties for an ICC offence.

Subsection (3) envisages that forfeited property may be directed
to the victims of ICC crimes as provided in Article 75.

Section 11: Offences against the Administration of Justice
Section 11 extends existing offences against the administration of

justice to acts committed against the administration of justice of the
ICC either before the ICC itself or before a domestic court consider-
ing an ICC offence. This section also provides for penalties to be
determined in accordance with the Rules of Procedure and Evidence
for conviction on indictment and for summary conviction.

Subsection (3) provides that no further proceedings, other than a
remand in custody or on bail, shall be taken in respect of a person
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charged under this section without the consent of the Director of
Public Prosecutions.

Section 12: Extra Territorial jurisdiction
This section concerns the States jurisdiction in respect of ICC

offences committed outside the State. Subsection (1) provides for
territorial and personal jurisdiction as required by Article 12 of the
Statute — this means taking jurisdiction for crimes committed on the
territory of the State, or by a national of the State outside the State.

Universal jurisdiction — extending jurisdiction to any offence
committed in any state by a person of any nationality — was pre-
viously adopted in respect of grave breaches in international armed
conflict of the Geneva Conventions of 1949 and First Additional Pro-
tocol to the Geneva Conventions of 1977. Since many of the grave
breaches under the Geneva Convention are comparable with ICC
offences, universal jurisdiction is also adopted for those ICC offences
which are also offences under the Geneva Conventions Acts 1962
and 1998, implementing the Geneva Conventions of 1949 and the
First Additional Protocol to the Conventions respectively.

Section 13: Applicable Law
In accordance with the principle of complementarity, domestic

criminal liability including common law, applies where the Irish
courts are determining an offence under the Statute. Many of these
principles are similar to principles enumerated in the Statute includ-
ing ne bis in idem, (Article 20), nullum crimen sine lege (Article 22),
nulla peona pina lege (Article 23), non retroactivity (Article 24) and
non applicability of the Statute of Limitations (Article 29). Specific
provision is made in subsection (2) for a number of other Statute
principles for which there is no directly comparable provision in Irish
law i.e. the application of the Statute to all persons without any dis-
tinction based on official capacity, (Article 27) and command
responsibility (Article 28). Subsection (3) provides that the appli-
cation of the law of the State is without prejudice to the interpreta-
tion provisions in section 3(1).

Section 14: Protection of victims and witnesses
This section enables a court to take specific measures as envisaged

in Article 68 of the Statute to ensure the protection of victims and
witnesses and their participation in ICC offence proceedings. Such
protections include the entitlement to anonymity, in camera pro-
ceedings and evidence by videolink.

Part 3

Requests by International Criminal Court for Arrest and Surrender
of Persons

The provisions in Part 3 provide for accelerated arrangements for
the arrest of a person in accordance with a warrant issued by the
ICC and the surrender of that person to the ICC. (Articles 58, 89,
91 and 92). Part 3 implements the Article 91(2)(c) requirement that
the procedures are not more burdensome than those applicable to
extradition requests in Treaties to which the State is a party. The
proposed arrangements are similar to arrest and surrender arrange-
ments in the International War Crimes Tribunal Act 1998, and the
intention is that all the relevant authorities will take immediate steps
to implement or progress an ICC request. Before a request for arrest
and surrender is issued by the ICC it is first considered by the Pre-
Trial Chamber of the ICC, who on application from the Prosecutor,
must decide whether or not to issue a warrant, taking into account
the facts presented by the Prosecutor. Once brought before the
Court, the Pre-Trial Chamber must hold a confirmation hearing to



ensure that the Prosecutor has sufficient information to support each
charge (Article 61(5)). The Statute provides detailed provisions as to
the accused rights pending trial.

Section 15: Interpretation
Section 15 defines certain terms used in this Part.

Appeal proceedings are proceedings relating to a complaint under
Article 40.4.2o of the Constitution or an appeal on a point of law to
the Supreme Court against a surrender order or an appeal to that
Court against a refusal of such an order. A provisional arrest warrant
is also defined by reference to section 21(1). Subsection (2) provides
that a person whose surrender has been requested by the ICC shall
not be released for that offence if the person was also in custody in
respect of a domestic offence at the time the request was made.

Section 16: Request for Arrest and Surrender
Section 16 gives effect to Article 91 of the Statute (Contents of

Arrest and Surrender Requests) by detailing the information
required by the Minister when considering a surrender request from
the ICC. Persons sought must be accused or convicted of an ICC
crime or be the subject of a warrant of arrest from the ICC. The
purpose of the request must be to ensure the accused’s appearance
at trial, to prevent obstruction of the investigation or to prevent the
person from undertaking any further activity prohibited by the Stat-
ute. Where the Minister considers the information received is insuf-
ficient, subsection (3) enables a request for additional information to
be made to the Court. Subsection (4) provides that where there are
difficulties implementing the request, the Minister may consult with
the Court in accordance with Article 97. Subsection (5) provides that
the Minister may also act on a request received before the com-
mencement of this Act. Subsection (6) envisages that an amended
warrant will be regarded as a new warrant, without prejudice to the
validity of anything done under the previous warrant.

Section 17: Conflicting Requests
Section 17 addresses the situation where two or more surrender

requests are received concurrently for the same person. Subsection
(1) provides that such requests will be dealt with in accordance with
the provisions of Article 90. Pending the determination of such
requests, subsection (2) requires that the Minister notify the High
Court so that any pending extradition requests may be adjourned
and the person remanded in custody or on bail under section 25(2).

Where the Minister decides to give priority to the ICC request and
where extradition proceedings have not been finally decided by the
High Court, subsection (3) requires the Minister to notify the High
Court of his or her decision and the Court to discontinue the extra-
dition proceedings, thus enabling the Court to consider the ICC
request for surrender under section 24. If extradition proceedings
have been finally decided and the person is in custody awaiting extra-
dition, the person is dealt with in accordance with the provisions
under this part (i.e. sections 18, 19, 22 and 24). Subsection (5) pro-
vides that a discontinuance of extradition proceedings under this
section is not a bar to instituting fresh extradition proceedings. This
could occur if the ICC subsequently determines the case to be inad-
missible. Where the Minister having consulted with the ICC in
accordance with Article 90, decides that priority is not to be given
to the ICC request, subsection (4) requires that the Minster notify
the High Court accordingly.

Section 18: Certificate by Minister of making of request
Section 18 provides that where there are no challenges to admissi-

bility or conflicting requests from other jurisdictions, the Minister
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shall certify requests from the ICC. If there are other proceedings or
investigations, excluding proceedings under the Extradition Acts
1965 to 2001, against the person concerned or outstanding consul-
tations under Article 97, the Minister may, having regard to the
seriousness of these offences and in consultation with the ICC, post-
pone certification until the conclusion or discontinuance of the inves-
tigation or proceedings. If the Minister certifies a request where
there are proceedings underway, such proceedings must be with-
drawn by the Director of Public Prosecutions, with liberty to re-
enter. The Minister is not required to certify a request if the case is
declared inadmissible by the ICC.

Section 19: Issue of Arrest Warrant
On production of the Minister’s certificate under section 18 and

any other related documents to the High Court, the Court shall issue
a warrant to the Commissioner of the Garda Sı́ochána for the per-
son’s arrest. Relevant documents may be accepted as evidence by
the court without further proof. The court is required to notify the
Minister of the issue of the warrant of arrest.

Section 20: Request for Provisional Arrest
Sections 20 and 21 implement the requirements of Article 92 of

the Statute by providing that in urgent cases, the International Crimi-
nal Court may request the State to make a provisional arrest, before
it makes the formal request under section 16.

Section 20 provides that where such a request is received by the
Minister and the Minister considers the application should be made
for a provisional arrest warrant the request is communicated to the
Commissioner of the Garda Sı́ochána who causes an application to
be made to the High Court under section 21.

Section 21: Issue of provisional arrest warrant
This section sets out the procedure relating to the issue by the

High Court of a provisional arrest warrant.

Where a request for arrest and surrender will subsequently be
made, subsection (1) provides that a member of the Garda Siochana
not below the rank of inspector, may apply to the High Court for a
warrant of arrest on the basis of an urgent request under Article 92
of the Statute, where the person sought is in, or on the way, to the
State. On issuing the warrant, subsection (2) requires that the court
notify the Minister accordingly. If, at any time before the execution
of the provisional arrest warrant, it appears to the Minister that a
formal surrender request will not be received from the ICC, or that
proceedings will not be instituted by it against the person concerned,
the Minister may cancel the warrant proceedings (subsection (3)). (A
person may also be released under section 23(2) if the Minister’s
certificate is not produced within 60 days from the date of provisional
arrest as currently specified in Rule 188 of the Rules of Procedure
and Evidence). Subsection (4) provides that a provisional arrest war-
rant may be issued in respect of a person notwithstanding the pre-
vious issue of or refusal to issue a warrant of arrest.

Section 22: Execution of Warrants
This section relates to the execution of both a warrant of arrest

under section 19 or of a provisional warrant of arrest under section
21. Any member of the Garda Sı́ochána may execute the warrant
notwithstanding that the warrant is not in his or her possession at
the time, but the arrested person must be shown a copy of the war-
rant either at the time of arrest or within 24 hours of the arrest. For
the purposes of arresting a person, the member of the Garda Sı́och-
ána may enter, using force if necessary, and search any place where



the person is or where the member, with reasonable cause, suspects
the person of being. Following arrest, the arrested person must be
brought before the High Court as soon as practical, unless the war-
rant is cancelled in the meantime under section 21. Where the court
considers it necessary the person shall be provided with an
interpreter and legal assistance.

Section 23: Proceedings after provisional arrest
This section applies where a person is arrested under a provisional

warrant of arrest. Subsection (1) provides that the High Court shall
remand the person in custody or, subject to the provisions of section
25(2) regarding bail applications, until the Minister’s certificate is
produced under section 18. Under subsection (2), if the certificate is
not produced to the Court within the time period as specified by
Rule 188 of the Rules of Procedure and Evidence (currently 60 days
from the date of arrest), the person, if still in custody, is released. A
person arrested under a provisional warrant may also be released
under section 21(3) if it appears to the Minister that the request for
surrender will not be received from the ICC or that proceedings will
not be instituted against the person.

Section 24: Surrender Order
This section provides for the making of a surrender order by the

High Court following receipt of the Minister’s certificate under
section 18.

Under subsection (1) the High Court is the competent judicial
authority for the purpose of determining whether, under Article 59,
the arrested person is the person named in the ICC documentation,
and if so, and subject to subsection (2), it may order the surrender
of the person in to the custody of the ICC or, in the case of a con-
victed person, into the custody of the state of enforcement. Subsec-
tion (1)(c) provides, in accordance with Article 59, that the High
Court may not consider whether the warrant of arrest was properly
issued in accordance with Article 58(1)(a) and (b) of the Statute.

Subsection (2) provides for adjournment of the proceedings if
there are challenges before the ICC on grounds of admissibility
(under Article 17 or 89(2)); on jurisdictional grounds; or the principle
of ne bis in idem — a claim of having been previously tried for the
crime by virtue of which the ICC is seeking surrender. Where the
Minister is notified by the High Court of such difficulties, the Mini-
ster must consult the ICC and following such consultations advise the
High Court of any ruling of the ICC in relation to the admissibility of
the case or if a challenge to admissibility is being considered.

Subsection (3) provides that whether or not the High Court makes
a surrender order, on the application of the arrested person it shall
determine for the purposes of onwards notification to the ICC by
the Minister whether the person received a copy of the warrant in
accordance with section 22(2) and whether the persons rights in
relation to the arrest have been respected. Article 59 does not enu-
merate the rights of the individual but such rights would include the
rights under the law of the State and rights under the Statute (Article
55).

In order to enable the person sought to appeal the High Court’s
decision, subsection (4) provides that the person will not be surren-
dered until 15 days have expired after making the surrender order.
The exception to this rule is where the person consents to surrender
as provided for in section 28. On making the order, the High Court
must also advise the person of his or her rights under Article 40.4.2°
of the Constitution. A copy of the order must also be sent to the
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Minister. Pending surrender, the person is committed to a prison or
if under 21 years of age to a remand institution, within the meaning
of the Criminal Justice Act 1960 (subsection (5)) while subsection (6)
provides for an appeal to the Supreme Court against the decision of
the High Court on a point of law only.

Subsection (7) provides that where an appeal is brought against a
refusal by the High Court to make an order, the court shall remand
the person in custody or on bail until the appeal is determined. If
the court is not advised that an appeal against such refusal is to be
made, the court shall order that the person be released, unless in
custody for another offence. Subsection (8) applies sections 10 and
11 of the Criminal Justice Act 1960 concerning the transfer and cus-
tody of remanded persons to persons detained pending surrender on
foot of an ICC request.

Section 25: Adjournment and remand
This section provides that the High Court may exercise all its pow-

ers of adjournment and remand in relation to a person brought
before it under this legislation, including but not limited to the pow-
ers of the Central Criminal Court. Subsection (2) establishes a bail
mechanism for ICC requests in accordance with Article 50, whereby
the Minister and the pre-trial Chamber of the ICC are notified of
any bail application by the accused. The High Court in determining
the application must have regard to the provisions of Article 59.4 in
relation to interim release and also give full consideration to any
ICC recommendations in connection with the application. If bail is
granted, the Minister must provide any requested periodic reports to
the ICC. Bail may not be granted to a person who is in custody in
relation to another offence. Schedule 3(6) provides for a consequen-
tial amendment to the existing Bail regime by adding the ICC
offences to the list of serious offences in the Bail Act 1997.

Section 26: Time Lapse before Surrender
Section 26 provides that unless a person consents to surrender

under section 28, he or she shall not be surrendered to the ICC until
the later of 15 days after a surrender order was made or until any
proceedings in connection with the case have been finally
determined.

Section 27: Removal to hospital or other place
Section 27(1) provides that a person who is the subject of a surren-

der order may be removed to a hospital or other place in the interest
of the person’s health. Under subsection (2) the person continues to
be in lawful custody while in hospital or any other place.

Section 28: Consent to Surrender
This section provides that a person arrested under either section

19 (arrest warrant) or 21 (provisional arrest warrant) may agree to
being surrendered to the ICC or in the case of a convicted person
surrendered to the state of enforcement. Where a person consents
to surrender, the time lapse before surrender in section 26 does not
apply.

A person must give notice of intention to surrender to the prison
governor, member of the Garda Sı́ochána or other person in whose
custody the person is or, if on bail, to any member of the Garda
Sı́ochána. The person receiving the consent or notice of its sub-
sequent withdrawal must notify the Minister accordingly.

The consent must also be given to the High Court voluntarily and
in full knowledge of the consequences. If because of a physical or



mental condition, it is not appropriate for the person being surren-
dered to consent, the consent may be given by a person who is
deemed appropriate by the High Court. On recording the consent,
subsection (5) requires the High Court to make a surrender order if
such an order has not already been made, or where the order has
been made, an order that the person be detained in custody until
surrender. If a person withdraws consent, subsection (6) requires that
where the surrender order was made after the consent was given, the
person shall be brought before the High Court and dealt with as
though consent had not been given. In any other case the person
shall remain in custody to await surrender in accordance with this
Part.

Section 29: Surrender
This section deals with the surrender of a person following the

making by the High Court of a surrender order.

Subsection (1) provides that the Minster may by order direct the
surrender of a person, who has been committed under a surrender
order, to the custody of another person who in the Minister’s opinion
has been duly authorised in that behalf by the ICC or the state of
enforcement. Subsection (2) provides that the authorised person is
responsible for receiving, holding and conveying the surrendered
person out of the State. Subsection (3) provides that a person who
escapes from custody of the authorised person may be arrested in
the same way as any other person who escapes from lawful custody.

Section 30: Postponement of surrender
Subsections (1) to (3) provide that the Minister in consultation

with the ICC, may postpone the making of a surrender order under
section 29 pending the finalisation by the ICC of any admissibility
challenges, or pending the conclusion of any domestic investigation
or proceedings (excluding extradition proceedings). Where surrender
is not postponed any pending proceedings shall be withdrawn by the
Director of Public Prosecutions with liberty to re-enter. In deciding
whether or not to postpone surrender, the Minister must have regard
to the seriousness of the other offences in question.

Subsection (4) sets out the position following the expiration of the
period of postponement. If the postponement arises because of an
admissibility challenge and the ICC determines the case to be inad-
missible, then the Minister shall order the person’s release if in cus-
tody. In any other case, the Minister shall make the surrender order
under section 29. Subsection (5) repeats the primacy of surrender
requests over extradition requests set out in sections 17 and 18.

Section 31: Release by order of the Minister
Sections 31 and 32 provide for two different situations when a per-

son arrested under this Part may be released.

Without prejudice to section 30(4)(b)(i), relating to inadmissible
cases, and section 34(2) concerning imprisoned or detained persons,
section 31 enables the Minister to order the release of a person com-
mitted under a surrender order, if in light of information received
after the making of the surrender order, the surrender is prohibited
by this Act or the request for surrender is not being proceeded with.
(Section 15(2) provides that where a person whose surrender has
been requested by the ICC and who is also in custody for another
offence, an order by the Minister for release in connection with the
ICC request will not affect custody for that offence.)

11
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Section 32: Release by Order of High Court
Section 32 applies to a person who has not been conveyed out of

the State within one month after the later of the surrender order
being made or the conclusion of any appeal proceedings or the expir-
ation of any period of postponement under section 30(1). This section
also applies without prejudice to section 34(2) concerning imprisoned
or detained persons.

The person concerned may make an application to the High Court
for release and the High Court may, on informing the Minister, order
the person’s release. The court may also extend this period of deten-
tion, if the person’s health or other circumstances outside the control
of either the Minister, the ICC or the state of enforcement, prevent
the person from being surrendered within the one month time limit
and that it is likely within a reasonable time that those circumstances
will no longer apply.

Section 33: Release not a bar to subsequent arrest or surrender
Section 33 provides that a person’s release does not prevent his or

her future arrest and surrender in response to any further request
from the ICC.

Section 34: Imprisoned or detained persons whose surrender requested
Section 34 applies to a person who is already serving a sentence of

imprisonment or detention in the State and is also subject to a sur-
render order. Subsections (1) to (3) provide that as long as the person
continues to be liable to serve any domestic sentence, the surrender
order may include conditions in respect of the return of the person
concerned into custody in the State following the completion of ICC
proceedings. Subsection (4) provides that any time in custody before
a sentence of detention is imposed by the ICC, shall be reckoned
as a period served under the domestic sentence of imprisonment or
detention. Subsection (5) requires that in instances where a sentence
of imprisonment expires while the sentenced person is being
detained by the ICC, the Minister shall notify the ICC accordingly.

Section 35: Waiver of Rule of Specialty
Section 35 implements Article 101 of the Statute by providing that

the Minister may, following surrender, waive the rule of speciality
and consent to a person being proceeded against for any conduct
committed prior to surrender other than the conduct for which he or
she has been surrendered. The Minister may make such waiver sub-
ject to the receipt of any information or assurances as may be neces-
sary from the ICC.

Part 4

Requests to Freeze Assets and to Enforce Orders of International
Criminal Court

This Part makes provision for the High Court to issue freezing and
enforcement orders at the request of the International Criminal
Court in respect of property and/or proceeds of crime of persons
being investigated, prosecuted or sentenced by the International
Criminal Court.

These provisions implement the requirements of Article 77(2) of
the Statute imposing a fine or forfeiture order on a person convicted
of an ICC crime and Article 93(1)(k) requiring the State to co-oper-
ate with ICC requests in relation to the identification, tracing, and
freezing or seizure of proceeds, property and assets and instrumen-
talities of crime for the purpose of eventual forfeiture. Article 109
obliges the State to give effect to fines or forfeitures ordered by the



Court and if it is unable to do so to take measures to recover the
value of the proceeds, property or assets ordered by the Court to
be forfeited and to transfer the property or proceeds of sale to the
Court.

Section 36: Interpretation (Part 4)
Section 36 provides for the definition of certain terms used in this

Part.

Section 37: Freezing Orders
Subsections (1) to (3) provide for the receipt of a request from the

ICC relating to the freezing of the property of a person who is being
investigated or prosecuted by the International Criminal Court. The
Minister on receipt of the request from the ICC forwards it to the
Commissioner of the Garda Sı́ochána who, in turn, will instruct a
member, not below the rank of inspector, to apply to the High Court
for a freezing order to be issued. The application must state the
location of any land believed to belong to the person in question.

Subsections (4) to (9) provide that on application, the High Court
may issue a freezing order, prohibiting any person from dealing with
the property, provided the High Court is satisfied that the ICC has
or is likely to impose a fine, forfeiture or reparation order against
the person concerned. The High Court may attach conditions or
exceptions as are necessary in the freezing order, including provision
for the living and legal expenses of the person concerned. The High
Court must acknowledge the rights of any bona fide third parties
affected by the freezing order and provide for service of notice to
affected third parties. Any person affected by the order may apply
to the High Court to have the order varied or discharged. The High
Court may also discharge an order if the ICC does not complete its
investigation within a reasonable time frame.

Subsection (10) provides that the High Court may appoint a
receiver to take possession of and manage any realisable property
under the freezing order in accordance with the instructions of the
High Court. It also makes provision for the expenses of the receiver
to be covered and requires that any person having control over or
possession of property covered by the freezing order to give it up to
the receiver.

Subsections (11) and (12) allow a member of the Garda Sı́ochána
or a customs officer to seize any property that may be in danger of
being removed from the State, to be dealt with in accordance with
the instructions of the High Court. Subsection (13) applies section 60
of the Criminal Justice Act 1994, concerning voidance of dispositions
designed to frustrate confiscation to include such freezing orders.

Section 38: Registration of Freezing Orders
This section is a notification provision requiring certain statutory

authorities to be notified of the making of a freezing order. It
requires the High Court to notify the Registrar of Titles and Deeds
if it makes, varies or discharges a freezing order which relates to
land. The High Court must also notify the Registrar of Companies if
the freezing order relates to a registered company.

Section 39: Enforcement of ICC Orders
Subsections (1) to (5) provide for the receipt of a request to

enforce a freezing order from the ICC, and the subsequent issuing
by the High Court of an enforcement order. The Minister on receipt
of such a request shall cause an application to be made to the High
Court for the enforcement order to be granted. Any land believed
to be the property of the person named in the order should be
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included in the application and subsequently in the enforcement
order. An enforcement order shall only be issued if the High Court
is satisfied that any ICC order or conviction in respect of which the
request has been made is not subject to appeal, and that appropriate
notice and consideration has been given to third parties.

Subsections (6) to (10), and (12) provide for the enforcement of
the order as if it were an order of the High Court for enforcement
of an order for the payment of a sum to the State. In the event of
non-payment of any sum outstanding under the order, the High
Court may, having considered any relevant representations, order
the imprisonment of the persons to whom the order relates for a
specified time by reference to the amount of any unpaid sum. Any
money or property received under an ICC order shall, subject to the
payment of any expenses under section 48, be dealt with as directed
by the ICC. Subsection (11) applies section 60 of the Criminal Justice
Act 1994 concerning voidance of dispositions designed to frustrate
confiscation to include such ICC orders.

Subsection (12) requires that the High Court notify the Registrar
of Titles and Deeds and the Registrar of Companies of the making,
variation or discharge of an enforcement order.

Section 40: Realisation of Property
This section provides for the sale of property, which is the subject

of an enforcement order, following the completion of all ICC pro-
ceedings. The High Court may appoint a receiver to take possession
of such property and order any person who is in control of, or has
possession of, such property to give it to the receiver so that the
receiver may realise the property in accordance with the instructions
of the court. The High Court may also order any person who holds
a shared interest in such property, or who has been made a gift of
such property, to make a payment, as directed by the court, in
respect of the gift made to them, or of the share of the defendant in
the property, and may on payment of such amounts transfer, grant
or extinguish any such beneficial interest. A reasonable period of
time must be given by the High Court to allow for representations
from interested persons.

Section 41: Exercise of Power by High Court or Receiver.
Section 41 sets out the powers of the High Court in connection

with the sale of realisable property. It restricts these ‘powers’ to be
used only to ensure property which is the subject of an enforcement
order is available for realisation, or to recover only the value of a
gift made by the defendant to another person, or to permit anyone
who has a legitimate claim on any of the property to reclaim their
interest. The section also provides that the High Court or receiver
shall not take into account any obligations of persons who made or
received gifts to or from the defendant if these obligations conflict
with the ICC order.

Section 42: Receivers: Supplementary Provision
This section provides that a receiver who takes any action in

relation to a property and has reasonable grounds for believing that
he or she is entitled to take such action shall not be liable for loss or
damage as a result of his or her action if it transpires that the prop-
erty against which the action was taken is not realisable. This non-
liability does not apply if the loss or damage to the property was
caused by the negligence of the receiver.

Section 43: Bankruptcy of Defendants, etc.
This section excludes property which is the subject of a freezing

or enforcement order or property which is subject to a receiver under



an ICC order, from inclusion in any subsequent bankruptcy pro-
ceedings. It also excludes the property of any person already adjudi-
cated bankrupt from the power of the receiver under this Act. If the
person adjudicated bankrupt has made a gift to another person this
gift shall not be taken into account under the Bankruptcy Act, if the
person to whom the gift was given is subject to an ICC order. If the
ICC order is lifted and the gift is then assessed in accordance with
the Bankruptcy Act, account shall be taken of any realisation of the
gift conducted under this Act. This section also provides for any
existing bankruptcy cases which began pre-January 1989 and which
are still active.

Section 44: Property dealt with by Official Assignee
This section deals with a situation where the Official Assignee, or

a Trustee, appointed under Part V of the Bankruptcy Act 1988 seizes
or disposes of property which is the subject of an ICC freezing or
enforcement order. The Assignee or Trustee is not liable for loss or
damage to the property, provided such loss was not the result of his
or her negligence and any expenses incurred as a result of such action
may be met under section 48 of this Act.

Section 45: Winding up of a Company Holding Realisable Property
This section excludes from liquidation any realisable property

already the subject of an ICC order or in the possession of a receiver
appointed under this Act. The section also prevents a receiver
appointed under this Part from interfering with payment to the credi-
tors or to the liquidator of a company that is winding up.

Section 46: Interest on Sums Unpaid Under Enforcement Orders
This section provides for interest to be paid on any outstanding

sums owed following the making of an enforcement order by the
ICC or the lapse of any payment deadline. Interest will be considered
part of the amount to be recovered and the interest rate applicable
will be the same as that which applies at the time to outstanding
amounts on High Court civil judgements.

Section 47: Currency of Payments Under Enforcement Orders.
Section 47 requires that the amount payable on foot of an ICC

order be paid in Euro and provides for conversion of amounts
expressed in any other currency to Euro using the exchange rate of
the day. A certificate signed by an officer from listed ‘authorised
institutions’ will be taken as proof of the exchange rate between the
euro and the currency of the ICC order.

Section 48: Application of the Proceeds of Realisation
Section 48 provides that any expenses incurred in the enforcement

of an ICC order may be met out of the proceeds of realisation and
the money recovered, after payment of expenses, be transferred to
the International Criminal Court or to the trust fund set up by the
ICC, in accordance with the directions of the Minister.

Part 5

Other Requests

Part 5 makes provision for other forms of assistance to the ICC in
the investigation or prosecution of ICC offences. With the exception
of section 56 which relates to transit as provided for in Article 89(3),
this Part implements the requirements of Article 93 of the Statute.

Section 49: Identification of persons
Section 49 provides the mechanism whereby the ICC may under

Article 93(1)(a), request identification evidence to be provided so as

15



16

to assist with the identification of a person. The section applies the
provisions of the Criminal Justice (Forensic Evidence) Act 1990 with
the exception that the requirement in the 1990 Act for the prior
authorisation by a member of the Garda Sı́ochána not below the
rank of Superintendent is not required.

Identification evidence is defined in subsection (1) as a fingerprint,
palm print or photograph of, or a bodily sample from, a person.
Under subsection (4) the Minister will not proceed with the request,
unless he or she is satisfied that alternate means of identification
have been unsuccessful, that the ICC still require the evidence, that
the evidence will only be used for the investigation or prosecution of
an ICC offence and that the evidence will be destroyed by the Court
— see comments on subsection (12) below.

As with all requests under this Part, subsections (2), (3), to (5) and
(8) provide that the Minister on being satisfied that the request is
valid transmits same to the Commissioner of the Garda Sı́ochána
who is required to make the necessary arrangements for the request
to be complied with, including arranging for the particular identifi-
cation evidence to be taken by a member of the Gardaı́. Where the
person does not consent to the taking of evidence, the Gardaı́ must
apply to the District Court for authority to take the evidence. The
order must include a statement that it is being made in compliance
with a request by the ICC and that the results of the taking of the
fingerprints or bodily samples, as the case may be, may be given in
any proceedings before the ICC. Where a person fails to present at
the nominated Garda station on the appointed day and time without
reasonable excuse, the District Court may issue a warrant for the
person’s arrest for the purpose of ensuring compliance with the
order.

Subsections (9) to (11) require that on arrival at the Garda station,
the person be advised by the officer in charge that the detention will
only be for so long as necessary to enable compliance with the order.
The prints or bodily samples must be taken under the supervision of
a member of the Garda Sı́ochána not below the rank of Superintend-
ent. The member in charge must record the place, time and date at
which the evidence was taken, whether consent was given and any
other relevant particulars.

For the purpose of transmitting the information to the ICC, sub-
section (12) requires the Commissioner to send the Minister any
identification evidence obtained and a copy of the information
recorded by the member in charge for transmission to the Court.
When the Minister transmits this information to the Court, the Mini-
ster shall request that, having regard to the Statute and section 4 of
the Criminal Justice (Forensic Evidence) Act 1990, concerning the
destruction of identification evidence, where a person is not pros-
ecuted the evidence be destroyed within 6 months of taking the evi-
dence or 21 days after the person is prosecuted, acquitted, discharged
or the proceedings discontinued. The Minister may, at the request of
the Court and having consulted with the DPP, extend these time
limits if there are good and sufficient reasons to do so.

Section 50: Locating persons and identifying or locating property etc.
This section facilitates requests for assistance under a number of

related categories: Article 93(1)(a) — location of persons and items;
Article 93(1)(g) — examination of places or sites, including the
exhumation and examination of grave sites; and 93(1)(i) — provision
of records and documents, including official records and documents.



Subsections (1) to (8) provide that the Minister shall transmit a
valid ICC request to the Commissioner of the Garda Sı́ochána who,
on completion of the request, shall report the outcome to the Mini-
ster for onward transmission to the ICC. The Garda Sı́ochána must
obtain the permission of the occupier before entering any property
in furtherance of a request, unless a court order authorising entry has
been obtained where the occupier has not consented or is unlikely to
consent or it would be prejudicial to the request to seek such consent.
If an order authorising entry is obtained, the Garda Sı́ochána may,
within 7 days of the issue of the warrant, enter and search for the
required material, using reasonable force, if necessary. If the material
is in non-legible form, the warrant shall authorise the taking of the
material or require that it be produced in a legible format.

Subsection (9) restricts the general authority of warrants or orders
under this section, by exempting from release documents subject to
legal privilege or considered to be prejudicial to the security interests
of the State, although the warrant has effect notwithstanding any
secrecy obligations. (The relationship between the Minister and the
ICC in instances involving the disclosure of information prejudicial
to the security of the State is governed by section 4(2).) If the
material has been given to a Government body by or on behalf of
another Government in accordance with a confidentiality agreement,
subsection (10) provides that the warrant will not have effect unless
that Government is a State Party to the Statute and agrees, subject to
Article 72 (protection of national security information) to the access
required by the ICC. In other cases, the Minister shall advise the
ICC of the existing confidentiality obligations. Subsection (11) pro-
vides that it is an offence punishable on summary conviction for the
requested person or third party to fail to comply with a request under
this section.

Subsection (12) provides that a body may not be exhumed by the
Garda Sı́ochána without an authorisation by the Minister on notice
to the coroner for the district concerned. The subsection also pro-
vides that on exhumation, the coroner will have the like powers and
duties as if the body had not been buried. Subsections (13) and (14)
deal with transmission of documentation to the Court and provides
for the transmission of any material obtained under this section to
the ICC in accordance with any directions of the Minister and subject
only to the requirements of section 4.

Subsections (15) to (17) deal with situations where the Garda
Commissioner believes others have information relating to the infor-
mation sought by the ICC. The Commissioner may serve a notice on
a third party for disclosure of such information. Other than infor-
mation subject to legal privilege or prejudicial to the security of the
State, a third party shall not be prevented for complying with such
a request by any rule of law preventing or restricting disclosure of
information. Provision is also made for penalties for failure to com-
ply with such requests.

Section 51: Taking of Evidence
This section applies if the ICC requests the Minister for assistance

under Article 93(1)(b) of the Statute in the taking or production of
evidence. It provides for special proceedings for the taking of evi-
dence and transmission of the evidence received to the ICC from
those, other than who are being investigated or prosecuted by the
Court.

Subsections (1) to (3) provide that on receipt of an ICC request
the Minster may, subject to section 4, nominate a judge of the District
Court to receive the evidence and send the Judge a copy of the
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request and any other accompanying documents. In taking this evi-
dence, the District Court Judge has all the powers of the District
Court in criminal proceedings, including power to secure the attend-
ance of witnesses, the taking of evidence on oath and powers in any
other legislation relating to the protection of witnesses against intimi-
dation. In this regard the Judge may direct that the proceedings be
held en camera if he or she considers it necessary to protect either
victims, witnesses, a person alleged to have committed an ICC
offence or confidential or sensitive information. Legislation provid-
ing for the protection of witnesses is listed in subsection (9) as includ-
ing the Criminal Law (Rape) Acts 1981 and 1990, Criminal Evidence
Act 1992, Criminal Justice Act 1999 and Children Act 2001.

The District Judge must, under subsection (4), advise persons com-
ing under this Part of their rights under Article 55(1) of the Statute,
and where there is reason to believe that the person has committed
an ICC offence, subsections (7) and (8) require that the judge inform
the person of his or her particular rights under Article 55(2) and
where necessary arrange for legal aid as envisaged by that Article.
Subsection (5) ensures that a person giving evidence on foot of a
request from the ICC, cannot be compelled to give any evidence
which he or she would not be compelled to give in criminal pro-
ceedings in the State. Apart from this exception, subsection (6)
creates an offence and lays down penalties for summary conviction
and for conviction on indictment for non-compliance with the
request.

Subsection (9) requires the judge to forward the record of any
evidence received under this section to the Minister for transmission
to the Court. The judge must also supply any certificate or other
form of authentication in relation to the evidence as may be required
for compliance with the request.

Section 52: Questioning
Subsection (1) applies if the ICC requests assistance under Article

93(1)(c) of the Statute in the questioning of a person who is sus-
pected of having committed an ICC offence.

Subject to section (4), subsection (2) provides that when the Min-
ster receives such a request from the ICC, a copy of the request and
any accompanying documentation is sent to the Commissioner of
the Garda Sı́ochána. The Commissioner shall under subsection (3),
arrange for the person to be questioned by a member or members
of the Garda Sı́ochána in a Garda Station.

The rights of the person being questioned include, under subsec-
tion (4), the right not to be questioned unless he or she consents to
be questioned, to be advised of his or her rights under Article 55 of
the Statute and to be provided with a competent interpreter and legal
assistance (as envisaged by that Article). Subsection (5) provides that
this consent may be given either by the person concerned or where
it would be inappropriate for the person concerned to consent
because of age or physical or mental capacity, an appropriate person
acting on the person’s behalf may give the consent.

Subsection (6) implements a requirement in the Rules of Pro-
cedure and Evidence (rule 112) that the questioning be videore-
corded and provides that the recording and any other authentication
specified in the ICC request shall be sent by the Commissioner to
the Minister for transmission to the International Criminal Court.
Subsection (7) provides that the questioning be conducted in accord-
ance with any direction received from the ICC in that respect.



Section 53: Service of Documents
This section applies where the Minister receives a request from

the ICC for a summons or other judicial document to be served on
a person. In accordance with the general framework of this Part,
subsections (1) and (2) provide that the Minister on receipt of such
requests and subject only to the provisions of section 4, transmits
same to the Commissioner of the Garda Sı́ochána for service in
accordance with the request from the ICC, who shall return proof of
service to the Minister for transmission to the ICC. Where service
cannot be effected, the Commissioner must advise the Minister of
the reason for non-service.

Subsection (3) deals with a summons requiring attendance before
the Court as a witness, and requires that the summons be
accompanied by a notice indicating that the person on whom it is
served may wish to seek legal advice as to the possible consequences
of failure to comply with the summons, that the person might not
have the same rights in proceedings before the Court as in pro-
ceedings before a court in the State and that either the Court has
provided or has the authority to provide an assurance under Article
93.2 that a witness or an expert appearing before it will not be pros-
ecuted, detained or subjected to any restriction of personal freedom
by the Court in respect of any act or omission that preceded his or
her departure from the State.

Section 54: Temporary transfer of Prisoner
This section applies to requests from the Court for a temporary

transfer of a person in custody for identification purposes or for
obtaining testimony or other assistance. On receipt of such a request
and with the person’s consent, the Minister may under subsections
(1) and (2) order that the person be taken in custody from a place
of detention in the State for delivery into the custody of a person
authorised in that behalf by the Court. On being returned by the
Court, the order will also provide for the transfer of the person serv-
ing a sentence to the place of detention. Subsection (3) provides that
the Minster may make the transfer subject to any appropriate con-
ditions including the return of the person to the State or conditions
relating to the custody of the person while outside the State.

Subsection (4) gives a person authorised to have custody of the
transferee during the transfer the same powers as a member of the
Garda Sı́ochána. If a transferee escapes from custody during the
transfer, subsection (5) envisages he or she may be arrested without
warrant by a member of the Garda Sı́ochána or other person in
whose custody the person is at the time. Subsection (6) provides that
a person serving a sentence continues to serve the sentence or remain
in custody while in transit and requires the Minister to inform the
Court of the date of expiry of any such sentence. Subsection (7)
defines custody as including custody in the State while awaiting trial
or sentence or in default of paying a fine or other sum due under an
order of court.

Section 55: Transit
This section provides that the ICC may request that a person tran-

sit through the State when being surrendered to the ICC by another
state under Article 89, temporarily transferred to the ICC from
another state under Article 93.7 or transferred between the Court
and another state to serve a sentence of imprisonment imposed by
the Court in accordance with Part 10 of the Statute. Subsection (2)
requires the Minister to authorise the transit unless it is considered
that the transit would impede or delay the surrender. In agreeing to
the transit, subsection (3) provides that the Minister may attach any
conditions considered necessary and may arrange for the person to
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be supervised by a member of the Garda Sı́ochána while in transit
through the State.

When a transferee arrives in the State subsection (4) requires that
in accordance with Article 89(3)(c), he or she be detained by a mem-
ber of the Garda Sı́ochána, and be in the custody of that member
for the duration of transit. In addition to information required by
Article 89(3)(b) subsection (5) provides that the Minister may
request any further information in relation to the surrender or trans-
fer as the Minister considers appropriate.

Subsection (6) applies if a transferee is aboard an aircraft which
makes an unscheduled landing in the State. In this circumstance, the
Minister may require the Court to submit a request for transit of the
person concerned and require the request to be completed within 96
hours. The Minster may also advise the Court that if the request is
not received, the person will be released. The release is not a bar to
the arrest of the person on foot of a subsequent request from the
Court for the person’s surrender.

Section 56: Act not to limit provision of other assistance
Further assistance not envisaged in this Act may be given to the

ICC, provided it is not prohibited by any other enactment or rule of
law.

Part 6

Miscellaneous

This Part provides for miscellaneous matters associated with the
ICC.

Section 57: Performance in the State of functions of the International
Criminal Court

Section 57 provides for sittings of the ICC in the State and applies
the provisions of the Statute relating to the Prosecutor and appeals
of ICC trial decisions as set out in the Statute. Orders made by the
Court, while it is sitting in the State shall have effect as though the
orders were made by the Central Criminal Court and any relevant
enactment and statutory instruments shall apply and have effect with
necessary modifications. Where the ICC is sitting in the State, it is
not part of the domestic judicial establishment, accordingly no
judgment, order or determination of the Court while so sitting is
subject to review by a court in the State.

Section 58: Investigations in State by Prosecutor
This section provides that the Prosecutor, if authorised by the Pre-

trial Chamber under Article 57(3)(d), may conduct investigations in
the State in accordance with the provisions of Part 9 of the Statute.
The Prosecutor may directly implement requests of the International
Criminal Court for assistance subject to compliance with Article 99,
paragraphs 4 and 5. Paragraph 4 distinguishes the procedure involved
for states on whose territory the alleged crime occurred from other
states. Paragraph 5 recognises the protection of national security
information provisions in Article 72 of the Statute. The section also
provides that the rights detailed in Article 55 shall have effect during
such investigations.

Section 59: Immunities and Privileges relating to International Crimi-
nal Court

Section 59 provides for immunities and privileges in the State for
those persons mentioned in Article 48 of the Statute and in the
Agreement on the Privileges and Immunities of the International



Criminal Court. Such persons include, inter alia, the Judges, Pros-
ecutor, Deputy Prosecutor, Registrar, other members of staff and
those other persons mentioned in Article 48 and in the Agreement.
The Immunities and Privileges are not absolute and may be waived
in accordance with the terms of the Statute and of the Agreement.
Judicial notice is to be taken of the Agreement and for ease of refer-
ence a copy of the Agreement is attached at Schedule 2.

Section 60: State or diplomatic Immunity, etc.
This section provides that in accordance with Article 27, any State

or diplomatic immunity attaching to a person by way of a connection
with a State party is not a bar to proceedings under this Act in
relation to that person.

Section 61: Requests to the International Criminal Court for
Assistance

Where an investigation is taking place or a prosecution has been
instituted in the State in connection with an ICC or other serious
offence, this section provides that the Minister may request assist-
ance from the ICC in accordance with the provisions of Article 93.10.
A serious offence is one for which a person of full capacity and not
previously convicted may be punished by a term of imprisonment of
5 years or more.

Section 62: Evidence in proceedings
Section 62 provides that documents purporting to be documents in

connection with ICC proceedings and signed by an officer of the
Court shall be admissible in evidence, without further proof. In any
proceedings, unless it is proven to the contrary, it shall be presumed
that requests by the Court for arrest and surrender, provisional arrest
and surrender of a person or for assistance under Article 93 have
been transmitted in accordance with the relevant provisions of the
Statute and are being made in connection with the investigation or
prosecution of offences within the jurisdiction of the Court. A docu-
ment purporting to be a copy of the Rules of Procedure and Evi-
dence or the Elements of Crime, or that a state is a State Party shall
be admissible in evidence without further proof. Unless otherwise
proven, a document purporting to be received by fax is presumed to
be the original received by the Court. A certificate stating that a
person was an Irish national on the date he or she is alleged to have
committed an ICC offence is admissible without further proof as evi-
dence of that fact.

Section 63: Regulations
This section provides that the Minister may make regulations as

are necessary to give full effect to any provision of the Act. Examples
of such regulations include matters relating to the execution of
requests by the ICC, retention and transmission of documents to the
Court and matters giving effect to any investigation or sitting of the
ICC in the State. The procedure follows the standard provisions for
the making of regulations, in that regulations once made, are to be
laid before both Houses of the Oireachtas without delay and will not
be annulled unless a resolution annulling the regulation is passed by
either House within 21 days. This does not prejudice the validity of
anything done under the regulations in the meantime.

Section 64: Consequential Amendments
Section 64 provides for consequential amendments to be detailed

in Schedule 3.
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SCHEDULE 1

Rome Statute

The text of the Rome Statute is included at Schedule 1 for
information.

SCHEDULE 2

Agreement on Privileges and Immunities

The Agreement on Privileges and Immunities, given effect by section
59, is also included for information.

SCHEDULE 3

Consequential Amendments

Section 1: Amendment to the Defence Act 1954
Subsection (a) amends section 169 of the Defence Act of 1954 by

providing for the repeal of the Genocide Act 1973 and the creation
of ICC offences. It also aligns the applicable penalties with those of
the Rome Statute.

Subsection (b) amends section 192 of the Defence Act 1954 by
substituting offences under section 3, as amended, of the Geneva
Conventions Act 1962 and under the current Act in place of the
offence of genocide. The effect of this provision is to restrict the
jurisdiction of a court martial for these offences to offences commit-
ted on active service.

Section 2: Amendment of the Geneva Conventions Act
This section amends section 3 of the Geneva Conventions Act

1962 as amended, by aligning the penalties for grave breaches of the
Geneva Conventions with those set out in the Rome Statute of the
International Criminal Court.

Section 3: Amendment to the Extradition Act 1965
This section amends section 11 of the Extradition Act 1965 by

providing that offences under the Geneva Conventions Act 1962 as
amended and offences under the current Act are not to be regarded
as political offences for the purposes of extradition.

Section 4: Amendment of the Diplomatic Relations and Immunities
Act 1967

This new section 2A includes the relevant provisions to apply the
immunities and privileges required by the Immunities and Privileges
agreement adopted by the Assembly of Nations, to officials of the
International Criminal Court and those connected with the Court.

Section 5: Amendment of the Criminal Procedure Act 1967
This section extends the application of the Criminal Procedure Act

1967 to ICC offences.

Section 6: Amendment of the Schedule to the Bail Act 1997
This section amends the schedule to the Bail Act 1997 so as to

include ICC offences as serious offences for which bail might be
refused under the 1997 Act.

Financial and Staffing Implications
The Statute (Articles 115 and 116) provides that the expenses of

the Court and of the Assembly of States Parties will be provided by
(i) assessed contributions made by States Parties, (ii) funds provided



by the United Nations and (iii) voluntary contributions from
Governments, international organisations, individuals, corporations
and other entities. It is not expected that there will be any staffing
implications in the implementation of the Bill.

An Roinn Dlı́ agus Cirt, Comhionannais agus Athchóirithe Dlı́,
Lúnasa, 2003.

Wt. 511. 780. 8/03. Cahill. (X44765). Gr. 30-15.
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