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General
The Bill gives effect to the provisions of the Council Framework

Decision on the European arrest warrant and the surrender pro-
cedures between Member States of the European Union and pro-
vides for matters connected therewith.

The surrender arrangements for wanted persons being introduced
by the European arrest warrant will replace, with effect from 1 Janu-
ary 2004, the existing extradition arrangements between Ireland and
all other EU Member States. It will also apply between Ireland and
the new accession states as soon as they adopt the necessary domestic
measures (i.e. expected to be from 1 May 2004). It replaces, as
between the EU’s Member States, the existing extradition arrange-
ments based on the Council of Europe’s 1957 European Convention
on Extradition with a simplified surrender procedure.

The Framework Decision on the European arrest warrant is based
on the concept of mutual recognition and respect for the judicial
processes of the Member States of the EU. It seeks to simplify pro-
cedures for the surrender of wanted persons, in particular by replac-
ing the inter-state aspects of extradition with an inter-court system.

A European arrest warrant is a court decision in one Member
State, addressed to a court in another Member State, for the pur-
poses of conducting a criminal prosecution or the execution of a cus-
todial sentence in the issuing Member State. It applies to all offences
having a penalty of at least 12 months imprisonment in the law of
the issuing Member State or, where a sentence has been handed
down, a sentence of at least 4 months has been imposed. The dual
criminality requirement (i.e. that an offence is an offence in both the
issuing and requested states) will not apply to a list of 32 offences
listed in the Framework Decision (positive list), provided the offence
is an offence in the law of the issuing Member State and it carries a
penalty of at least 3 years imprisonment under the law of that Mem-
ber State. The positive list contains 32 of the most serious offences
including hijacking, terrorism, murder, rape, arson, laundering the
proceeds of crime, child pornography, firearms and explosives
offences, illicit trafficking in drugs and radioactive materials, and
illicit trafficking in human beings. However, the dual criminality
requirement will apply in all other cases.

Under the new provisions judicial authorities determine whether
surrender takes place, having regard especially to the safeguard pro-
visions in the Framework Decision and in the Bill. Shorter deadlines
are introduced for the taking of decisions on surrender and no class
or category of offence is exempted. Nationality as a grounds for
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refusal to surrender is removed — Ireland already allows extradition
of its nationals on a reciprocal basis.

The Minister (through his Department) will be the Central Auth-
ority in the State for the receipt of communications between the Irish
authorities and those of other Member States. The Central Auth-
ority, following initial administrative verification, will arrange to
have the European arrest warrant presented to the High Court (the
designated judicial authority in the State) for endorsement, thus
authorising the arrest of the wanted person. In addition, a Garda
may arrest a person without warrant (subject to certain conditions)
where he or she is satisfied that a European arrest warrant exists in
relation to the person (but it is not yet in the possession of the Irish
authorities) and the person is likely to leave the State before the
European arrest warrant is received by the State. The arrested per-
son must be brought before the Court as soon as possible after arrest.

Part 3 of the Bill give effect to the safeguards for arrested persons,
including those in the Framework Decision and arising from
Ireland’s declarations. The Framework Decision contains safeguards
such as ensuring that consideration is given to protection of the fun-
damental rights of the wanted person and the constitutional rules
relating to due process of the State are addressed before he or she
is surrendered. The Framework Decision also contains several safe-
guards for arrested persons, including rights to lawyers, interpreters,
bail and appeal. The Bill reflects these provisions as well as including
a number of specific provisions aimed at protecting the rights of cer-
tain classes of people, minorities, etc. It also includes grounds for
refusal where there is a possibility of the death penalty or inhuman
or degrading treatment. Effect is also being given to Ireland’s state-
ment that in its domestic laws, it would provide that European arrest
warrants would be executed only for the purpose of bringing the
person to trial or for the execution of a sentence. This is designed to
ensure that persons will not be surrendered for investigation and
detention pending a decision on whether or not to proceed with a
trial. Other grounds for refusal are where a person has been par-
doned for the offence in question; where there has been undue delay/
passage of time in bringing the European arrest warrant; where the
person has already been tried for the offence elsewhere; where the
person is being prosecuted in the State for the same offence; where
the person had not reached the age of criminal responsibility and in
certain cases where the offence in question is an extra territorial
offence. Guarantees of a retrial are to be sought if the person was
tried initially in absentia.

The Framework Decision retains the rule of specialty (i.e. the rule
that provides that a person may be proceeded against in the issuing
state only in respect of the offence(s) specified in the warrant) but
sets out limitations. It provides that where consent is required for
the waiving of specialty or for an agreement to onward surrender to
another Member State, such consent is to be sought from the judicial
authority in the executing Member State. However, Ireland has made
a declaration that requests for consents shall, in certain cases, be
dealt with by the relevant Central Authority and not by judicial auth-
orities. This declaration therefore preserves the status quo in this
respect.

Provisions of the Bill
The Bill is in four parts with one schedule. Part 1 deals with pre-

liminary and general matters. Chapter 1 of Part 2 deals with Euro-
pean arrest warrants received in the State and Chapter 2 deals with
the issue of European arrest warrants by the State. Part 3 deals with



prohibitions on surrender and Part 4 deals with miscellaneous mat-
ters. The text of the Framework Decision on the European arrest
warrant, in both Irish and English, is scheduled to the Bill.

PART 1 (sections 1-7)

Preliminary and General

Section 1: Short Title and commencement
This section provides for the short title and commencement date

which is the 1 January 2004.

Section 2: Interpretation
This section provides for the definition of certain terms used in

the Bill.

Section 3: Application of Act
Subsection (1) provides that this Act will apply in relation to an

offence, whether committed or alleged to have been committed
before or after the commencement of the Act. The remaining subsec-
tions relate to the particular arrangements that apply to Austria, Italy
and France. Reciprocal arrangements will be applied by Ireland to
those countries, i.e. existing extradition arrangements will continue
to apply, both to incoming and outgoing requests, in the case of
offences committed or alleged to have been committed before the
dates specified by each of those Member States in their respective
declarations.

Section 4: Corresponding offences.
This section defines corresponding offences. It provides that

offences correspond where the act constituting the offence in the
issuing state would, if done in the State, constitute an offence under
the law of the State, and vice-versa. This definition means that
offences need not be in the same category or of the same description
in the issuing and requesting state to be subject to surrender.

Section 5: Central Authority in the State
This section provides that the Central Authority will be the Mini-

ster (i.e. through his Department) or such other authority designated
by him or her by order under this section. While initially the Minister
is designated as the Central Authority, this section allows for the
possibility for delegating certain functions to other agencies. Subsec-
tion (4) provides that the Minister must notify the General Sec-
retariat of the Council of the European Union of the making of an
order under this section. These notifications are important in that
they will bind all other states sending European arrest warrants to
the State.

Section 6: Orders and regulations
Every order and regulation under this Act must be laid before

each House of the Oireachtas as soon as may be after they are made;
either House can annul them if a resolution to that effect is passed
within the next 21 days on which that House sits after the order or
regulation is laid before it. Such annulment is without prejudice to
anything previously done thereunder.

Section 7: Expenses
This is a standard provision relating to expenses.
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PART 2 (sections 8-29)

Chapter 1

European Arrest Warrant Received in State

Section 8: Obligation to surrender
This is in the nature of an introductory provision reciting a general

obligation to arrest and surrender a person against whom the issuing
state intends to bring proceedings or who has been convicted and
sentenced for an offence in the issuing state to which this Act applies.

Section 9: European arrest warrant
This section sets out the information the European arrest warrant

must contain such as name and nationality of the wanted person,
details of the judicial authority that issued the warrant, the offence
to which the warrant relates, details of the offence and the circum-
stances in which it was committed, the penalties to which the person
would be liable or the sentence which has been imposed, as the case
may be.

In the case of a person who has not been convicted of an offence,
an undertaking is required from the issuing judicial authority that
the surrender of the wanted person is sought for the purpose of his
or her being charged with, and tried for, the offence concerned, and
a statement in writing of the issuing judicial authority that the person
has been charged and a decision to try him or her for the offence
concerned has been made, or a decision to charge that person and
try him or her for the offence concerned has been made.

Section 10: Transmission of European arrest warrant
This section provides that the European arrest warrant must be

transmitted by the issuing judicial authority to the Central Authority
in the State; as well as direct delivery, it may also be communicated
to the Central Authority via Interpol or the secure telecommunica-
tions network of the European Judicial Network or the Schengen
Information System (SIS).

The European arrest warrant and, where appropriate, such under-
takings and statements as are required under this Act, and, where
appropriate, translations thereof, may be sent by facsimile. An orig-
inal document or a true copy thereof may be requested if the High
Court or Central Authority is not satisfied that the faxed documents
correspond with the originals.

The section also provides for certain evidentiary matters. It further
provides that the Minister may make regulations concerning the pro-
cedures to be followed in relation to the transmission of documents
by fax.

Section 11: Application to High Court for endorsement to execute
European arrest warrant

This section provides that the Central Authority, following receipt
of the European arrest warrant, shall apply, or cause an application
to be made, to the High Court to have it endorsed. The High Court,
on being satisfied that there has been compliance with the provisions
of this Act, will endorse the European arrest warrant which will
allow the warrant to be executed.

A European arrest warrant can be executed anywhere in the State
by a member of the Garda Sı́ochána notwithstanding that it may not
be in the possession of the arresting officer at the time; however, in



such a case the warrant, the facsimile copy of the warrant or the true
copy of the warrant, as the case may be, endorsed by the Court, must
be shown to, and a copy of same given to, the arrested person within
24 hours thereafter. A person, at the time of his or her arrest, must
also be informed of his or her right to consent to being surrendered
to the requesting state, to obtain, or be provided with, professional
legal advice, and to obtain, or be provided with, where appropriate,
the services of an interpreter.

A person arrested under a European arrest warrant must be
brought before the High Court as soon as possible and the Court can
remand the person in custody or bail. The Court is required to fix a
date for the hearing which must be not more than 21 days after the
date of the person’s arrest, and to inform the person that he or she
has the right to consent to surrender, obtain, or be provided with,
professional legal advice, and obtain, or be provided with, where
appropriate, the services of an interpreter.

Section 12: Arrest without warrant of grounds of urgency
This section provides that a member of the Garda Sı́ochána may

arrest a person without warrant where a Schengen alert has been
issued on the Schengen Information System (SIS) in respect of that
person and where the Garda has reasonable grounds to believe that
the person is likely to leave the State before the European arrest
warrant is received in the State.

A person arrested under this section must be brought as soon as
may be before the High Court. Where it is satisfied that the arrested
person is the person named in the European arrest warrant, the
Court shall remand the person in custody pending the production to
it of the European arrest warrant. The Court must fix a date for the
hearing (being a date that falls not later than 21 days after the date
of the person’s arrest) and must also inform the person of his or her
rights, including rights to legal representation and, where appropri-
ate, the services of an interpreter.

Subsection (3) provides for the person’s discharge if, within the
period of 7 days after such person’s arrest, no European arrest war-
rant is produced to the Court.

In addition, if at any time after a person has been remanded is
custody under this section, it appears to the High Court that a Euro-
pean arrest warrant has not been issued in respect of the person or,
where appropriate, the issuing judicial authority has not given an
undertaking under section 9(3), it may order the release from cus-
tody of the person.

Subsection (6) provides that it shall be evidence of the Schengen
alert relied on for the purposes of the arrest under section 12 where
a member of the Garda Sı́ochána not below the rank of Inspector
certifies that the reproduction of the Schengen alert has been
obtained by him or her using equipment designed or intended for
use for the purposes of the SIS.

Subsection (7) provides that release should not prejudice re-arrest
and surrender if a request for surrender is subsequently received.

Subsection (8) defines a ‘‘Schengen alert’’. It means a document
that indicates that (a) a European arrest warrant has been issued in
respect of the person and, where appropriate, that the undertaking
required by section 9(3) has been given, (b) has been transmitted
electronically by or on behalf of the judicial authority concerned to
the Garda Sı́ochána using equipment designed, or intended for use,
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for the purposes of the Schengen Information System (SIS), and (c)
is capable of being viewed by the Garda Sı́ochána by means of equip-
ment designed or intended for use for those purposes.

The SIS means the system referred to in Title IV of the Conven-
tion implementing the Schengen Agreement of 14 June 1985 between
certain EU Member States on the gradual abolition of border checks.

Section 13: Consent to surrender
Subhead (1) provides that where a person in surrender pro-

ceedings is brought before the High Court he or she may consent to
being surrendered to the issuing State concerned and the High Court,
if satisfied as to certain matters (e.g. the person has obtained, or
been given the opportunity of obtaining or being provided with, pro-
fessional legal advice before consenting to his or her surrender), may
make an order directing that the person be surrendered. However,
the execution of the order is delayed for 10 days, to allow for the
possibility for the revocation of consent. The person is committed to
a prison or a remand institution, as appropriate, pending the carrying
out of the terms of the order.

The person must be surrendered not earlier than 10 days and not
later than 20 days after the making of the order or such later date as
may be agreed between the Central Authority and the issuing state.
If the relevant timeframe for surrender outlined in this section can-
not be met the person must be released from custody provided he
or she is not at that time serving a term of imprisonment in the State.

A person who has consented to his or her surrender may withdraw
such consent any time before his or her surrender.

Section 14: Committal of person named in European arrest warrant
This section provides for the making of an order by the High Court

directing that the person be surrendered after a determination that
the person is eligible for surrender. An order will not take effect
until 15 days after its making. A person must be surrendered not
later than 10 days after the expiration of the 15 day period, or such
other date as may be agreed by the Central Authority in the State
and the issuing state. When making an order directing surrender, the
High Court will also make an order committing the person to prison
or remand institution, as appropriate, pending his or her surrender.
The High Court, following on making a committal order, must
inform the person who is subject to the committal order (a) that he
or she will not be surrendered, except with his or her consent, until
the expiry of 15 days after the committal date, and (b) of the pro-
visions of Article 40. 4.2° of the Constitution (which relates to the
making of a complaint to the High Court by or on behalf of a person
claiming that he or she is unlawfully detained).

Where the High Court decides not to make an order, it must give
reasons for its decision.

If the High Court has not made a decision on surrender within 60
days (and 90 days, if applicable) from date of arrest, or where it has
decided not to make an order, it must direct the Central Authority
to inform the issuing judicial authority and, where appropriate, Euro-
just in relation thereto and of the reasons therefor, and the Central
Authority must comply with such direction.

An appeal against an order under this section or a decision not to
make such an order may be brought in the Supreme Court on a point
of law only.



Section 15: Additional documentation and information
The High Court or the Central Authority may require the issuing

judicial authority to provide it with additional information or docu-
mentation within specified time frames.

Section 16: Movement of person detained under this Act
Subsection (1) provides that the Minister may order the detained

person to be removed to a hospital or any other place, where he
thinks it necessary to do so in the interests of that person’s health.
The person will be in lawful custody while remaining in such a place.

Subsection (2) provides that sections 10 and 11 of the Criminal
Justice Act, 1960, subject to certain modifications, apply to a person
between 16 and 21 years of age remanded in custody under this Act
or committed to a prison or remand institution under section 15.
These two sections relate to the power of the Minister to transfer a
person detained in a remand institution to another remand insti-
tution or to a prison and the deeming of a person to be in lawful
custody in a remand institution or a prison.

Section 17: Rule of specialty disapplied
A person will only be surrendered under this Act when the law of

the issuing state provides that the person will only be proceeded
against in respect of the offence or offences specified in the EAW,
or an undertaking is writing is given to the High Court by the issuing
judicial authority in that regard (s.18(1)).

Surrender will not be refused on the ground that it is intended to
proceed against a person in the issuing state for an offence (other
than an offence for which he or she was surrendered) provided that
(a) upon conviction he or she is not liable to a term of imprisonment
or detention, or (b) even if liable, the High Court is satisfied that a
term of imprisonment will not be imposed (s.18(2)).

Surrender will not be refused on the ground that it is intended to
impose in the issuing state a penalty (other than a penalty consisting
of the restriction of the person’s liberty) including a financial penalty
for an offence, notwithstanding that where such person fails or ref-
uses to pay the penalty concerned he or she may, under the law of
the issuing state, be detained or otherwise deprived of his or her
liberty (s.18(3)).

Surrender will not be refused on the ground that it is intended to
proceed against or detain the person in the issuing state for the pur-
pose of executing a sentence or detention order in respect of an
offence that was committed before the person’s surrender and is not
an offence to which the EAW relates provided that after a person’s
surrender, he or she consents to such execution (such consent must
be given before the judicial authority in the issuing state) (s.18(4)).

Surrender will not be refused on the ground that it is intended to
proceed against or impose in the issuing state a penalty on a person
in respect of an offence of which he or she has been convicted before
his or her surrender, or detain the person in the issuing state for the
purpose of executing a sentence or detention order in respect of an
offence that was committed before the person’s surrender, provided
that the Central Authority consents following a request from the
issuing judicial authority (s.18(5)).

Surrender will not be refused on the ground that it is intended to
proceed against or impose in the issuing state a penalty on a person
in respect of an offence of which he or she has been convicted before
his or her surrender, or detain the person in the issuing state for the
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purpose of executing a sentence or detention order in respect of an
offence that was committed before the person’s surrender, provided
that

(i) an undertaking in writing is given by or on behalf of the issu-
ing judicial authority to the High Court that the person will
not be proceeded against before the expiration of a period of
forty-five days from the person’s final discharge in respect of
the offence for which he or she was surrendered during which
time he or she shall be free to leave the issuing state, or unless
having been so discharged he or she leaves the issuing state
and later returns,

(ii) the High Court is satisfied that the person consents to being
surrendered under section 14 and at the time of so con-
senting he or she also consented to waive the specialty rule
and the person obtained or was given an opportunity to
obtain legal advice before so consenting, or

(iii) an undertaking is writing is given by the issuing judicial auth-
ority to the High Court that the person will not be so pro-
ceeded against or detained, and no such penalty will be
imposed, unless the person voluntarily gives such consent
before the competent judicial authority in the issuing state
and the person obtains or was given an opportunity to obtain
legal advice before so consenting (s.18(6)).

Section 18: Surrender of person by issuing state to other Member State
This section provides that a person will not be surrendered unless

the law of the issuing state provides (or an undertaking is given) that
the person will not be surrendered to another Member State pursu-
ant to a European arrest warrant for offences committed before sur-
render. However, surrender may be allowed where the person, under
the law of the issuing Member State, is given an opportunity to leave
the issuing state during a period of 45 days following final discharge
in respect of the offence for which he or she was surrendered, or he
or she leaves the issuing state following such final discharge and later
returns.

A person may voluntarily consent before a competent judicial
authority in the issuing state to being so surrendered to another
Member State provided that such consent is given voluntarily with
full awareness of the consequences and after having being given the
opportunity to obtain professional legal advice.

The provisions outlined in the first paragraph will not apply if the
person has already consented to surrender under section 13(6)(ii) or
the Central Authority in the State consents to the person named in
the European arrest warrant being surrendered by the issuing state
concerned to another Member State (pursuant to a European arrest
warrant). Such consent will be given by the Central Authority pro-
vided that, if that person’s surrender were sought by that other Mem-
ber State under this Act, it would not be prohibited under Part 3 or
the Framework Decision.

Section 19: Surrender of person by issuing state to third state
This section provides that a person will not be surrendered unless

the issuing judicial authority gives an undertaking that the person
will not be surrendered to a third state without the consent of the
High Court and the Minister. The High Court shall refuse such con-
sent unless the person could be surrendered to the third state under
the Extradition Acts (1965 to 2001) were a request for such surrender
to be received by the State from the third state.



Section 20: Searches for purposes of European arrest warrant
This section provides that members of the Garda Sı́ochána may

enter and search any place for the purposes of performing functions
under section 11 or 12 (arrest with and without warrant) provided
they have reasonable grounds for believing the wanted person is to
be found in that place. A member of the Garda Sı́ochana may not
enter a dwelling unless with the consent of the occupier or in accord-
ance with a warrant issued by a judge of the District Court. Where
a member of the Garda Sı́ochána enters a place under this section,
he or she may also seize property, goods, documents or other
materials that appear to be evidence connected with the offence that
is the subject of the European arrest warrant. He or she may require
any persons present at the place where the search is carried out to
give their names and address and may arrest without warrant any
person who obstructs the member in the performance of his or her
functions. A person who obstructs, fails to give his or her name and
address or gives a false name and address will be guilty of an offence,
punishable by a fine of up to —3,000 or up to 6 months
imprisonment.

Section 21: Handing over of property
Subsection (1) provides that any property seized under section 21

shall, if the person is surrendered under the Act, be handed over to
any person duly authorised by the issuing State to receive it and
the said property shall be so handed over notwithstanding that the
surrender in question cannot be carried out by reason of the death
or escape of the person sought.

Subsection (2) provides that any property seized under section 21
may, if any criminal proceedings to which the property relates are
pending in the State, be retained in the State for the purpose of
those proceedings or may, if the Central Authority in the State, after
consultation with the Director of Public Prosecutions, so directs, be
handed over to the issuing state subject to the issuing state agreeing
to return the property.

Subsection (3) provides for the preservation of lawfully acquired
rights in any such property and where any such rights exist the prop-
erty will only be handed over on condition that the requesting coun-
try shall return it as soon as may be after the conclusion of the pro-
ceedings in that Member State.

Section 22: Remand
This section provides that the High Court may remand a person

subject to a European arrest warrant in custody or, as the case may
be, on bail. Subsection (3) provides for certain circumstances where
a person will not be remanded on bail or otherwise released, e.g. if
he or she is already subject to a sentence of imprisonment in the
State which remains unexpired.

Section 23: Transit
Subsection (1) provides that transit through the State of a person

who is the subject of a European arrest warrant will be permitted
where the Central Authority has been supplied with certain infor-
mation such as the nationality of the person, the existence of a EAW
relating to that person, the nature and classification of the offence,
description of the circumstances of the offence, including the date
and place of commission.

Subsection (2) provides that the transit of a person will be super-
vised by members of the Garda Sı́ochána if the Central Authority
considers it appropriate.
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Subsection (3) provides that where an aircraft makes an unsched-
uled landing in the State, the Central Authority may request the
information referred to in subsection (1), and that a person (to whom
this section applies) who is on board that aircraft shall be deemed to
be in transit through the State.

Subsection (4) provides that the transit provisions also apply to a
person who is being extradited from a state to which the European
arrest warrant does not apply to a state to which the European arrest
warrant applies.

Section 24: Multiple European arrest warrants
This section provides that where the Central Authority is in receipt

of two or more European arrest warrants for the arrest and surrender
of the same person, the Central Authority must cause the matter to
be referred to the High Court which must take a decision on which
of the warrants should be considered for execution having regard to
all the circumstances, especially the relative seriousness of the
offences, the place of their commission, the respective dates of the
European arrest warrants, and whether the warrants were issued for
purposes of prosecution or for execution of a custodial sentence or
detention order.

Section 25: European arrest warrants and requests for extradition
Where the Central Authority is in receipt of a European arrest

warrant and a request from a third country for the
surrender/extradition of the same person, the Central Authority
must inform the High Court which must, having regard to all the
circumstances, decide whether to perform functions in relation to the
European arrest warrant or in relation to the request for extradition.

In making its decision the High Court shall have regard to the
relative seriousness of the offences, the place of their commission,
the respective dates of the European arrest warrant and the request
for extradition, whether the warrants were issued for purposes of
prosecution or for execution of a custodial sentence or detention
order, and the relevant extradition provisions.

Where the Central Authority is in receipt of a European arrest
warrant in respect of a person and the State receives a request from
the International Criminal Court for the arrest and surrender of the
same person, the Central Authority shall so inform the High Court
and the High Court will not perform functions under this Act in
relation to the European arrest warrant, unless the request from the
ICC is not provided for, or is prohibited, under the law of the State.

Chapter 2

Issue of European Arrest Warrant by State

Section 26: Definitions
This section defines European arrest warrant for the purpose of

warrants issued by Irish Courts.

Section 27: Issue of European arrest warrant by court in State
A court (i.e. the District Court, the Circuit Criminal Court, the

Central Criminal Court or the Special Criminal Court) may, upon an
application made by or on behalf of the Director of Public Pros-
ecutions, issue a European arrest warrant in respect of a person
where it is satisfied that a warrant was issued for the arrest of that
person but was not executed, and the person is not in the State,
and where the person would, if convicted, be liable to a term of



imprisonment of 12 months or more, or a term of imprisonment of
not less than 4 months has been imposed on the person in respect of
the offence concerned.

The European arrest warrant must specify the name and national-
ity of the person to whom it relates, the details of the relevant Court
that issued the warrant, the offence to which the warrant relates,
details of the offence and the circumstances in which it was commit-
ted and the penalties to which the person would be liable or the
sentence which has been imposed, as the case may be.

Section 28: Deduction of period of detention in executing state from
sentence

Where a person is surrendered to the State pursuant to a Euro-
pean arrest warrant and following court proceedings is then sen-
tenced to a term of imprisonment for the European arrest warrant
offence, then any time spent by the person in custody or detention
in the executing state prior to surrender to the State will be deducted
from the term of imprisonment imposed in the State.

PART 3 (sections 30-39)

PROHIBITION ON SURRENDER

Section 29: Fundamental rights
A person will not be surrendered under this Act if his or her sur-

render would (i) be incompatible with the State’s obligations under
the European Convention on Human Rights (as amended by Proto-
col No. 11); (ii) constitute a contravention of any provision of the
Constitution (other than an offence to which to which section
31(1)(b) applies, i.e. an offence to which dual criminality will not
apply); (iii) for the purposes of facilitating his or her prosecution or
punishment for reasons connected with his or her sex, race, religion,
ethnic origin, nationality, language, political opinion or sexual orien-
tation; (iv) leave the person liable to be tortured or subjected to
other inhuman or degrading treatment or liable to the imposition of
the death penalty.

Section 30: Offence in respect of which a person shall not be sur-
rendered

A person shall not be surrendered for an offence unless:

(i) the offence corresponds to an offence under the law of the
State and is punishable under the law of the issuing state by
a maximum of at least one year’s imprisonment or by a more
severe penalty, or a term of imprisonment or detention of
not less than four months has been imposed on the person
in respect of the offence in the issuing state, or

(ii) the offence is an offence to which paragraph 2.2 of the
Framework Decision applies or is an offence that consists of
conduct specified in that paragraph, and under the law of
the issuing state the offence is punishable by imprisonment
for a maximum period of not less than 3 years.

Revenue offences may be subject to surrender even though no tax
or duty of the kind to which the offence relates is imposed in the
State, or the rules relating to tax, customs or exchange control may
differ in nature between the issuing state and the State.

Section 31: Pardon or amnesty
Subsection (1) provides that surrender shall not be granted where

the person claimed has been granted a pardon under Article 13.6 of
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the Constitution in respect of an offence that corresponds to the
offence under the law of the issuing state to which the European
arrest warrant relates.

Subsection (2) provides that surrender shall not be granted where
the person claimed has, in accordance with the law of the issuing
state, become immune, by virtue of any amnesty or pardon, from
prosecution or punishment in that state for the offence to which the
European arrest warrant relates.

Subsection (3) provides that surrender shall not be granted where
the person claimed has by virtue of any Act of the Oireachtas
become immune from prosecution or punishment for an offence that
corresponds to the offence under the law of the issuing state to which
the European arrest warrant relates.

Section 32: Passage of time from commission of offence
Surrender will not take place where the wanted person could not,

by reason of passage of time, be proceeded against in the State in
respect of an offence which corresponds to the offence to which the
European arrest warrant relates.

Section 33: Double jeopardy
This section provides that a person will not be surrendered for the

purposes of his or her being proceeded against in the issuing state in
respect of an offence corresponding to an offence for which final
judgment has been given in the State or another Member State.

It also provides that a person will not be surrendered for the pur-
poses of his or her being proceeded against in the issuing state for
an offence consisting of an act or omission that constitutes the
offence for which final judgement has been given in a third country,
provided that where a sentence of imprisonment or detention was
imposed on the person in the third country, the person has com-
pleted serving the sentence, or the person is no longer liable under
the law of the third country to serve any period of imprisonment or
detention in respect of the offence.

Section 34: Proceedings in the State
This section provides that a person will not be surrendered where

proceedings have been brought in the State against the person for
an offence that corresponds to the offence to which the EAW relates,
or the Director of Public Prosecutions or the Attorney General, as
the case may be, has decided not to bring, or to enter a nolle prosequi
under section 12 of the Criminal Justice (Administration) Act 1924
in proceedings against the person for an offence corresponding to
the offence to which the European arrest warrant relates.

Section 35: Age
The section provides for a ban on the surrender of persons if the

offence to which the EAW relates corresponds to a offence under
the law of the State in respect of which a person of the same age as
the person named in the warrant could not be proceeded against by
reason of his or her age.

Section 36: Commission of offences outside issuing state Paragraph
(a) provides that surrender will be refused where the offence for
which it is requested is regarded under the law of the State as having
been committed in whole or in part in the State or in a place treated
as such.

Paragraph (b) provides that surrender will also be refused where
the offence for which it is requested has been committed outside the



territory of the issuing state and the law of the State does not allow
prosecution for the act or omission of which the offence consists
when committed outside the territory of the State.

Section 37: Persons convicted in absentia
Where the European arrest warrant has been issued for the pur-

poses of executing a sentence or a detention order imposed by a
decision rendered in absentia and the person concerned has not been
summoned in person or otherwise informed of the date and place of
the hearing which led to the decision rendered in absentia, or he or
she was not permitted to attend the trial in respect of the offences
concerned, surrender shall be made subject to the condition that the
issuing State gives an undertaking in writing that upon being surren-
dered the person will be retried for that offence or be given the
opportunity of a retrial and will be notified of the time and place of
the retrial and will be permitted to attend.

Section 38: Immunity from prosecution
A person who, by virtue of his or her holding any office or other

position, is, under the law of the State, immune from prosecution for
any offence, will not while he or she holds such office or position be
surrendered.

PART 4 (sections 40-42)

MISCELLANEOUS

Section 39: Amendment of Act of 1965
This provides for amendments to sections 3 and 9 of the Extra-

dition Act 1965. Section 3 (1) of the Act of 1965 is amended by
inserting a new definition, i.e. ‘country’ includes territories for whose
external relations the country concerned is responsible.

These amendments will enable amended arrangements to be put
in place with the United Kingdom in respect of ‘‘territories’’ not
covered by the European arrest warrant (e.g. Isle of Man).

Other sections of the 1965 Act are also amended, i.e. substitution
of subsection (1A) of section 3 and substitution of subsection (1B)
of section 9. These amendments, and the amendments provided by
section 42, take account of two EU proposals which will apply the
1995 and 1996 EU Extradition Conventions to Iceland and Norway,
as either a Schengen building measure — all of 1995 and parts of
1996 or a non — Schengen building measure — most of the remain-
der of the 1996 Convention.

Section 40: Amendment of Extradition (European Convention on the
Suppression of Terrorism) Act 1987

This provides for the substitution of section 10 (3) of the 1987 Act
to bring it into line with the amendment made by the Extradition
(European Union Conventions) Act 2001 to Section 4 of the 1965
Act, i.e. to provide that a Resolution is deemed to have been adopted
if no vote to repeal it has been taken within 21 days of it being laid.

Section 41: Amendment of Extradition (European Union Conventions)
Act 2001

This provides for amendments to sections 4 and 10 of the 2001
Act. This takes account of the two EU proposals mentioned above
relating to Iceland and Norway.

The existing sections 4 and 10 provide that the Minister for For-
eign Affairs may make Orders designating countries that has adopted
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the 1995 and 1996 Conventions. It would seem that the possibility of
‘‘adoption’’ is open to EU Member States only (see Art 16 of 1995
Convention and Art 18 of 1996 Convention), so, by implication, it
seems that an Order by the Minister for Foreign Affairs may include
some or all Member States but not States outside the EU.

The amendment specifies that the Minister may by Order provide
that part of the Conventions may be applied with other States. The
amendment do not specify Iceland and Norway as, in the fullness of
time, it may be that the Conventions will be applied to other, so far
unidentified States.

Schedule
The Irish and English texts of the Framework Decision of 13 June

2002 of the Council of the European Union on the European arrest
warrant and the surrender procedures between Member States are
appended in the Schedule (Parts A and B respectively).

Financial Implications
The new arrangements being introduced by this Bill are expected

to give rise to some additional staffing requirements in relation to
the operation of the central authority functions. These requirements
are not expected to be significant. There is also likely to be some
capital expenditure on providing secure transmission equipment.
This too is not expected to be significant.
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