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Introduction
The main purpose of the Bill is to implement the provisions of

Directive 1999/70/EC of the Council of the European Union con-
cerning the Framework Agreement on Fixed-Term Work concluded
by the general cross-industry organisations at European level —
UNICE, CEEP and ETUC.

The Bill provides for the improvement of the quality of fixed-term
work by ensuring the application of the principle of non-discrimi-
nation (i.e. fixed-term workers may not be treated less favourably
than comparable permanent workers). It also provides for the
removal of discrimination against fixed-term workers where such
exists and establishes a framework to prevent abuse arising from the
use of successive fixed-term employment contracts.

The key features of the Bill are as follows:

Part 1

Preliminary and General

Section 1 is a standard provision dealing with the short title of the
Bill.

Section 2 sets down the main definitions associated with the Bill.

Section 3 empowers the Minister for Enterprise, Trade and
Employment to make regulations and orders prescribing any matter
or thing which is referred to in the Bill as prescribed or to be pre-
scribed or for the purpose of enabling any provision of the Bill to
have full effect.

Section 4 raises the fines of £50 and £10 provided for in section
10(1) of the Employment Agency Act 1971 to \2,000 and \1,000
respectively. It also amends section 28(8) of the Organisation of
Working Time Act 1997 and section 17(8) of the Protection of
Employees (Part-Time Work) Act 2001 by removing the time limit
of 6 weeks which applies at present to referrals of a rights com-
missioner’s decision to the Labour Court for a determination to like
effect. It further provides for a technical amendment of section 39(2)
of the Organisation of Working Time Act 1997 (relating to the pow-
ers of a rights commissioner, the Employment Appeals Tribunal or
the Labour Court to amend decisions in certain cases).
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Section 5 is a standard provision stating that the expenses incurred
by the Minister in connection with the administration of the Bill shall
be paid out of moneys provided by the Oireachtas.

Part 2

Fixed-Term Work and the Rights of Fixed-Term Employees

Section 6 provides that an employee is a comparable permanent
employee in relation to a fixed-term employee if—

(a) the permanent employee and the fixed-term employee are
employed by the same or associated employer and one
of the conditions referred to in (i), (ii) or (iii) below is
met,

(b) where (a) above does not apply (including a case where the
fixed-term employee is the sole employee of the
employer) the permanent employee is specified in a col-
lective agreement, being an agreement that for the time
being has effect in relation to the relevant fixed-term
employee, to be a comparable employee in relation to
the fixed-term employee, or

(c) where neither (a) nor (b) above apply, the employee is
employed in the same industry or sector of employment
as the fixed-term employee (and one of the conditions
referred to in (i), (ii) or (iii) below is met).

The following are the conditions (i), (ii) and (iii) referred to
above—

(i) both employees perform the same work under the
same or similar conditions or each is interchangeable
with the other in relation to the work,

(ii) the work performed by one of the employees con-
cerned is of the same or a similar nature to that per-
formed by the other and any differences between the
work performed or the conditions under which it is
performed by each, either are of small importance in
relation to the work as a whole or occur with such
irregularity as not to be significant, and

(iii) the work performed by the relevant fixed-term
employee is equal or greater in value to the work
performed by the other employee concerned, having
regard to such matters as skill, physical or mental
requirements, responsibility and working conditions.

Section 7 provides that, generally, a fixed-term employee shall not
be treated less favourably than a comparable permanent employee
in respect of his or her conditions of employment. Section 7(2) pro-
vides that a fixed-term employee may, in respect of a particular con-
dition of employment, be treated less favourably than a comparable
permanent employee if that treatment is based on objective grounds.
Section 7(3) provides that except where a different length of service
qualification is justified on objective grounds such a qualification in
relation to a particular condition of employment shall be the same
for a fixed-term employee as for a comparable permanent employee.



Section 8 provides that a ground for treating an employee less
favourably shall not be regarded as an objective ground for that pur-
pose unless it is based on considerations other than the fixed-term
status of the employee. The less favourable treatment involved for
the employee must be for the purpose of achieving a legitimate
objective of the employer and such treatment must be appropriate
and necessary for that purpose.

Section 9(1) provides that a fixed-term employee shall be informed
in writing by his or her employer as soon as practicable of the objec-
tive condition determining the contract i.e. (a) arriving at a specific
date, (b) completing a specific task, or (c) the occurrence of a specific
event. Section 9(2) provides that where an employer proposes to
renew a fixed-term contract the employee shall be informed in writ-
ing, not later than the date of renewal, of the objective grounds justi-
fying the renewal of the fixed-term contract and the failure to offer a
contract of indefinite duration. Section 9(3) provides that the written
statements referred to in section 9(1) and section 9(2) are admissible
as evidence in any proceedings under the Act. Section 9(4) provides
that a rights commissioner may draw any inference he or she con-
siders just and equitable if it appears to him or her that (a) an
employer omitted to provide a written statement, or (b) a written
statement is evasive or equivocal.

Section 10(1) provides that the contract of a fixed-term employee
may be renewed on only one further occasion (without restriction as
to duration) — after the fixed-term employee has completed at least
3 years of continuous employment. Section 10(2) provides that a term
of a fixed-term contract shall have no effect and shall be deemed to
be a contract of indefinite duration where such a term purports to
contravene section 10(1). Section 10(3) provides that for the purposes
of section 10(1) unless the service of an employee is terminated by
(a) the dismissal of him or her by the employer, or (b) the employee
voluntarily leaving his or her employment, that service shall be
deemed to be continuous.

Section 11 provides that in order for a fixed-term employee to
have the same opportunity as other employees to secure a permanent
position, an employer shall inform him or her in relation to relevant
vacancies which occur. This information may be provided by means
of a general announcement at a suitable place in the employee’s
place of employment. This section also provides that, as far as practi-
cable, access by a fixed-term employee to appropriate training
opportunities shall be facilitated by the employer.

Section 12 provides that when calculating the threshold above
which employees’ representative bodies may be constituted in an
undertaking in line with section 4 of the Transnational Information
and Consultation of Employees Act 1996, fixed-term employees shall
be taken into account. Employers shall, as far as practicable, consider
informing employees’ representatives about fixed-term work in the
undertaking.

Section 13 provides that a provision in any employment agreement
shall be void in so far as it is inconsistent with any provision of this
Bill.

Section 14 provides that an employer shall not penalise an
employee for invoking his or her right to be treated in relation to his
or her employment in the manner provided for in this Part of the
Bill. Penalisation of an employee is also forbidden for having lawfully
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opposed an act which is unlawful under this Bill or for giving evi-
dence in any proceedings under this Bill. Penalisation for this pur-
pose includes dismissal, unfavourable change in conditions of
employment or any unfair treatment including selection for
redundancy.

Part 3

Enforcement

Section 15 provides that a complaint by an employee, or by a trade
union of which the employee is a member, that the employer has
contravened any provision of the Bill in relation to that employee,
may be presented to a rights commissioner. The rights commissioner
shall issue a written decision in the matter and communicate that
decision to the parties. The decision of the rights commissioner may
require the employer to pay compensation, subject to a limit of two
years of the employee’s remuneration. A complaint to a rights com-
missioner must be made within six months of the date of contra-
vention of the Bill. This period may be extended by a further 12
months if the commissioner is satisfied that failure to refer the case
within 6 months was due to reasonable cause. The hearing before
the rights commissioner shall be conducted in private.

Section 16 provides that a decision of a rights commissioner may
be appealed to the Labour Court within six weeks of the date of the
decision. The Labour Court shall issue a determination in writing
affirming, varying or setting aside the decision of the rights com-
missioner. The Labour Court may request the Minister to refer a
question of law arising in proceedings before it under this section to
the High Court for final and conclusive determination. Where a
decision of the rights commissioner has not been carried out by the
employer, and an appeal against the decision has not been brought
within the time allowed for doing so, the employee may refer the
complaint to the Labour Court and the Labour Court, without hear-
ing any evidence make a determination to the like effect as the
decision of the rights commissioner.

Section 17 provides that where an employer fails to implement a
determination of the Labour Court within 6 weeks from the date it
is communicated to the parties and the determination has not been
appealed within the appropriate time limit, the Circuit Court shall,
on application to it by the employee concerned, a trade union of
which the employee is a member, or the Minister and without hear-
ing any evidence make an order directing the employer to implement
the determination.

Part 4

Exclusions and other Provisions

Section 18 provides that the Bill shall not apply to a member of
the Defence Forces, a trainee Garda or a trainee nurse.

Section 19 provides that relief may not be granted to an employee,
in respect of a penalisation in contravention of section 14(1) of this
Bill which constitutes a dismissal of an employee within the meaning
of the Unfair Dismissals legislation, both under Part 3 of this Bill
and under those Acts. It also provides that a person who is a fixed-
term employee under this Bill and a part-time employee under the
Protection of Employees (Part-Time Work) Act 2001 may not obtain



relief in respect of the same circumstances under both this Bill and
the 2001 Act.

Financial Implications
It is estimated that the annual cost to the Exchequer of this Bill

as regards its elimination of discrimination against fixed-term
employees in relation to pay and pensions will be approximately \50
million per annum. However, it is considered that the benefits that
will accrue, particularly in relation to the promotion and encourage-
ment of the process of change in work relationships — which will
benefit both employers and employees alike — will out-weigh the
costs involved.

An Roinn Fiontar, Trádála agus Fostaı́ochta,
Bealtaine, 2003.

Wt. 511. 810. 5/03. Cahill. (X44373). Gr. 30-15.
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