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The purpose of this Bill is to amend the Freedom of Information
Act 1997 by the inclusion of provisions which

• ensure the efficient operation of the Act,

• extend additional protection to certain sensitive Government
records, and

• clarify certain technical procedures under the Act.

Arrangement of Bill
Section 1 defines the term ‘‘the Principal Act’’ as meaning the

Freedom of Information Act 1997. The term ‘‘Principal Act’’ in this
Explanatory Memorandum has the same meaning.

Section 2 makes a number of amendments to section 2
(interpretation) of the Principal Act. Firstly, the definition of
‘‘record’’ in subsection (1) of the Principal Act is being amended to
clarify that a photocopy or other reproduction of a record is deemed
to have the same date of creation as the original record. Secondly,
the definition of ‘‘local authority’’ in the Principal Act is being
updated to refer to the Local Government Act 2001. Thirdly,
‘‘factual information’’ is being defined to include information of a
statistical, econometric or empirical nature together with any analysis
thereof. Finally the word ‘‘week’’ in the Principal Act is being
defined to mean five consecutive week-days, excluding a Saturday, a
Sunday or a public holiday.

Section 3 amends section 4 (delegation of certain functions of
heads) of the Principal Act by the deletion of subsection (5). This
provision removes the requirement on a head to cause notice of a
delegation under section 4 of the Principal Act to be published in
Iris Oifigiúil.

Section 4 amends section 6 (right of access to records) of the Prin-
cipal Act by substituting the word ‘‘contain’’ for the words ‘‘relate
to’’ in paragraph (b) of subsection (5) of the Principal Act. This
clarifies that a personal record created prior to the date of
commencement of the Principal Act (i.e. 21 April 1998) can be
accessed if the information in the record satisfies the definition of
‘‘personal information’’ contained in section 2 of the Principal Act.

Section 5 amends section 7 (requests for access to records) of the
Principal Act to allow a member of the public to withdraw a request
by the insertion of a new subsection after subsection (7) of the
Principal Act. This is in line with provisions in sections 14(8) and
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34(5) of the Principal Act, whereby a member of the public may
withdraw an application for internal or external review by the Infor-
mation Commissioner. This amendment also provides for the head
of a public body to notify a member of the public in writing that the
request has been withdrawn.

Section 6 amends section 8(2) (decisions on requests under section
7 and notification of decisions) of the Principal Act by the addition
of the words ‘‘section 26(4), 27(4) or 28(5A)’’ to paragraph (d)(ii).
The purpose of this amendment is to ensure that, where a refusal to
confirm or deny the existence or non-existence of a record invokes
sections 19, 20 or 21 of the Bill, public bodies are not obliged to
the disclose the existence or non-existence of such a record in a
notification to a requester. This amendment is consequential to the
amendments proposed in sections 19, 20 or 21 of the Bill.

This section also provides that section 8 of the Principal Act is
amended by substituting the words ‘‘Subject to the provisions of this
Act, in deciding’’ for the words ‘‘in deciding’’ in subsection (4) of
the Principal Act. This is to ensure consistency between section
8(4)(b) and the Act generally, and, in particular, section 10(1)(e) of
the Principal Act, whereby a request can be refused if, in the opinion
of the head of a public body, the request is frivolous or vexatious.

Section 7 of the Bill provides for three amendments to subsection
(1) of section 10 (refusal on administrative grounds to grant a request
under section 7) of the Principal Act. The deletion of the word
‘‘other’’ in paragraph (c) is intended to clarify that a substantial and
unreasonable interference with work, whether that is the work of a
particular unit or section or the work of a body generally, can consti-
tute grounds for refusal of a request. The amendments to paragraphs
(e) and (f) are intended to strengthen the administrative protections
available to public bodies by allowing the behaviour of a requester
in relation to previous requests to be taken into account. This can
be where the request forms part of a pattern of linked unreasonable
requests from one or a number of requesters, or where there has
been a previous failure on the part of the requester to pay a fee or
deposit under section 47 (fees) of the Principal Act.

Section 8 is a consequential amendment. It amends section 13
(access to part of records) of the Principal Act by the addition of the
words ‘‘section 26(4), 27(4) or 28(5A)’’ in subsection (3) of the
Principal Act. The purpose is to ensure that, where access is granted
to parts of records, and, where, in refusing to confirm or deny the
existence or non-existence of a record sections 19, 20 or 21 of the Bill
are invoked, public bodies are not obliged to disclose the existence or
non-existence of a record in a notification to a requester under
section 8(1) of the Principal Act.

Section 9 amends section 14 (review by heads of decisions) of the
Principal Act by the inclusion of an amendment consequential to the
amendments proposed in sections 19, 20 and 21 of the Bill as
explained in relation to section 6 above. Also, subsection (8) is being
substituted. The effect is to require a head to notify any person
whom s/he considers relevant that an application under section 14 of
the Principal Act has been withdrawn.

Section 10 provides that section 15 (publication of information
about public bodies) of the Principal Act is amended by the substi-
tution in subsection 6(d) of a new subparagraph (ii). This will enable
the Minister for Finance to make his annual report on a calendar
year as opposed to a mid-year basis. The existing reporting year is
linked to the commencement date of the FOI Act (21 April 1998).



The above Section of the Bill also amends section 15 of the
Principal Act by including a definition of ‘‘published’’ to include
publication by electronic means in subsection (1). In addition, the
deletion of subsection (4), removes the requirement to prepare a
summary of a reference book under subsection (1) and for the
Minister for Finance to collate and publish a reference book contain-
ing such summaries.

Section 11 amends section 16 (publication of information regarding
rules and practices in relation to certain decisions by public bodies)
of the Principal Act by including a definition of ‘‘published’’ to
include publication by electronic means in subsection (1) of the
Principal Act.

Section 12 provides for the following amendments to section 19
(meetings of the Government) of the Principal Act:

• mandatory exemption of all Government records covered by
section 19(1) of the Principal Act by substituting the words
‘‘shall refuse’’ for the words ‘‘may refuse’’ in subsection (1) and
a consequential amendment to subsection (2)(b) to reflect this
mandatory exemption;

• protection for communications between Ministers dealing with
matters under consideration by the Government under section
19(1) of the Principal Act. This is provided by the insertion of a
new paragraph after paragraph (a) of subsection (1);

• substituting the word ‘‘primarily’’ for the word ‘‘solely’’ in para-
graph (c) of subsection (1). This amendment will allow for
advice created for the primary purpose of Government business
to be protected;

• extension of the period during which records covered by section
19(1) are protected from 5 to 10 years by substituting ‘‘10 years’’
for ‘‘5 years’’ in paragraph (b) of subsection (3) of the Principal
Act;

• deletion of subsection (4). This is a consequential amendment
following on from that used in the first indent above;

• amendment of subsection (6) to extend the protection available
under section 19(1) to records of certain committees, including
working groups, where the committee concerned is certified by
the Secretary General to the Government as having been
established for direct support of Government deliberations. The
amendment also includes a definition of the term ‘‘officials’’
which is generally intended to include civil servants and special
advisers.

Section 13 amends section 20 (deliberations of public bodies) of
the Principal Act by clarifying at paragraph (a) that the protection
available for deliberations applies to a record relating to the deliber-
ative processes of any public body. Section 13 also amends section
20 of the Principal Act by the insertion of a new subsection (1A)
after subsection (1). The new subsection would require a head to
refuse a request for a record if a Secretary General of a Department
of State has certified that the record relates to the deliberative pro-
cesses of a Department. Such a certificate must be revoked by a
Secretary General once the deliberative processes concerned have
ended. While such a certificate is in force, an application for review
under sections 14 or 34 of the Principal Act shall not lie.
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Section 13 also provides for an amendment to paragraph (b) of
subsection (2) of section 20 of the Principal Act consequential on the
inclusion of the definition in section 2 of ‘factual information’ in
section 2 of the Principal Act. Finally, the proposed amendment in
paragraph (c) of section 13 would require a positive decision that the
public interest is better served by release of a record relating to an
ongoing deliberative process in contrast to the current position
whereby such release must be considered contrary to the public
interest.

Section 14 provides that section 21 (functions and negotiations of
public bodies) of the Principal Act is amended by substituting a
revised wording for paragraph (a) and paragraph (b) in subsection
(1). These amendments clarify that the protection available under
section 21(1)(a) of the Principal Act extends to a record that could
prejudice the effectiveness of a test, examination, investigation,
inquiry or audit conducted by or on behalf of any public body.
Similarly, section 21(1)(b) is being amended to clarify that manage-
ment functions generally in public bodies may be protected under
this section.

Section 15 provides for an amendment to section 22
(parliamentary, court and certain other matters) of the Principal Act.
This provides a mandatory exemption for records held by a public
body relating to the work of a tribunal or inquiry, as defined in
section 15 of the Bill, including preparatory work related to their
establishment.

Section 16 provides that section 23 (law enforcement and public
safety) of the Principal Act is amended in subsection (1) by the inser-
tion of a new paragraph (aa). This provides explicit protection for a
record which, if released, could reasonably be expected to endanger
the life or safety of any person.

Section 17 amends subsections (1) and (2) of section 24 (security,
defence and international relations) of the Principal Act to provide
a mandatory class exemption for the records specified in subsection
(2), namely certain categories of records relating to security, defence
and international relations.

Section 18 provides that section 25 (conclusiveness of certain
decisions pursuant to sections 23 and 24) of the Principal Act is
amended by substituting a revised paragraph (a) in subsection (7) of
the Principal Act. This allows a reduction in the frequency of reviews
of the operation of section 25(1) of the Principal Act, conducted
jointly by the Taoiseach and such other Ministers as are prescribed
(currently the Tánaiste and Minister for Finance).

Section 19 provides for two amendments to section 26 (information
obtained in confidence) of the Principal Act. The amendment at
paragraph (a) of section 19 makes it clear that the protection avail-
able for information, obtained in confidence, applies across public
bodies. The second amendment will permit a head to refuse to con-
firm or deny the existence of a record if the record is covered by the
exemption in section 26(1)(a) (information obtained in confidence)
of the Principal Act, where the mere acknowledgment of the exist-
ence or non-existence of the record could undermine or reveal the
sensitive information contained in the record.

Section 20 amends section 27 (commercially sensitive information)
of the Principal Act by inserting a provision in paragraph (e) of sub-
section (2), requiring that the identity of a requester be established
prior to the release of commercially sensitive information and by



inserting a new refusal to confirm or deny provision after subsection
(3) of the Principal Act. The amendment to paragraph (e) is based
on a similar provision in section 28 (personal information) of the
Principal Act whereby a public body must be satisfied as to the ident-
ity of a requester prior to releasing information that relates to the
requester or to the release of which the requester has consented.

Section 21 provides for the insertion of a new refusal to confirm
or deny provision by the insertion of subsection (5A) in section 28
(personal information) of the Principal Act. This extends the power
to refuse to confirm or deny the existence of a record to a record
containing personal information where the acknowledgment of the
existence or non-existence of the record concerned could undermine
the exemption or reveal the sensitive personal information contained
in the record.

Section 22 amends section 29 (procedure in relation to certain
requests under section 7 to which section 26, 27 or 28 applies) of the
Principal Act by providing for more time at third party consultation
stage in subsection (2). This provides 4 weeks rather than 2 weeks
for initiation of third party consultation in cases involving a signifi-
cant amount of records or a large number of third parties that need
to be consulted under section 29 of the Principal Act.

Section 23 amends section 34 (review by Commissioner of
decisions) of the Principal Act. The first amendment in section 23
makes it clear that the right of the Information Commissioner to
review a decision of a public body to refuse access to a record
extends to a record under section 46. The second amendment pro-
vides for the substitution of a new subsection for subsection (3). This
extends from 3 months to 4 months the period that the Com-
missioner has to reach a decision on an application made to him for
review under section 34. The third amendment provides that section
34 of the Principal Act is amended in paragraph (a) of subsection
(4) by providing the Information Commissioner with discretion to
accept a late application for review. The Information Commissioner
will have discretion to accept a late application for a review of a
decision to extend the time limit for the consideration of a request
under section 9 (extension of time for consideration of requests
under section 7) of the Principal Act or a decision on a request to
which section 29 applies. This is consistent with the discretion the
Information Commissioner has at present to accept a late application
for other decisions he is empowered to review under section 34.

Section 24 amends section 42 (appeal to High Court) of the Princi-
pal Act. The purpose is to provide for a right of appeal to the
Supreme Court arising from a decision of the High Court on a point
of law under this section. This right would extend to any party
affected by a review undertaken by the High Court. A further
amendment to section 42 would clarify that the Supreme Court may
order that some or all of the costs of a person may be paid by a
public body if the court considers that the point of law concerned is
of exceptional public importance.

Section 25 amends section 46 (restriction of Act) of the Principal
Act by inserting a new paragraph (da) in subsection (1). The purpose
of this amendment is to exclude from the Act a record relating to
the costing by a public body of a proposal of a political party. Section
25 also amends section 46 of the Principal Act by the insertion of a
new paragraph (db) in subsection (1). The purpose of this amend-
ment is to restrict the Principal Act from applying to parliamentary
briefing records including records created for the purpose of briefing
for parliamentary questions (whether oral or written).
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Section 26 provides that section 47 (fees) of the Principal Act is
amended by the insertion of a new paragraph (6A). The purpose of
this amendment is to permit the Minister for Finance to prescribe a
fee, by regulation, to be charged by a public body in respect of a
request for access to a non-personal record under section 7 of the
Principal Act. It will also permit a fee to be prescribed in respect of
an application for internal review under section 14 or in respect of
an application to the Information Commissioner under section 34.

Section 27 contains the short title of the Bill and collective citation.

Financial Implications
There are no financial implications associated with the implemen-

tation of the Bill.

An Roinn Airgeadais,
Feabhra, 2003.

Wt. 511. 1,275. 2/03. Cahill. (X44174). Gr. 30-15.




