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AN BILLE UM AN DLi COIRIUIL (GEALTACHT) 2002
CRIMINAL LAW (INSANITY) BILL 2002

BILL

entitled

AN ACT TO AMEND THE LAW RELATING TO THE TRIAL
AND DETENTION OF PERSONS SUFFERING FROM
MENTAL DISORDERS WHO ARE CHARGED WITH
OFFENCES OR FOUND NOT GUILTY BY REASON OF
INSANITY, TO AMEND THE LAW RELATING TO
UNFITNESS TO PLEAD AND THE SPECIAL VERDICT,
TO PROVIDE FOR THE COMMITTAL OF SUCH
PERSONS TO DESIGNATED CENTRES AND FOR THE
INDEPENDENT REVIEW OF THE DETENTION OF
SUCH PERSONS AND, FOR THOSE PURPOSES, TO
PROVIDE FOR THE ESTABLISHMENT OF A MENTAL
HEALTH (CRIMINAL LAW) REVIEW BOARD, TO
REPEAL THE TRIAL OF LUNATICS ACT 1883, AND TO
PROVIDE FOR RELATED MATTERS.

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:
1.—(1) In this Act, save where the context otherwise requires—

“act” includes omission and references to committing an act include
references to making an omission;

“the Act of 2001 means the Mental Health Act 2001;

“approved medical officer”” means a consultant psychiatrist (within
the meaning of the Mental Health Act 2001);

“clinical director” has the meaning assigned to it by the Mental
Health Act 2001, and, where an approved medical officer is duly
authorised by a clinical director to perform his or her functions under
this Act, the officer shall, in relation to those functions, be deemed,
for the purposes of this Act, to be a clinical director;

“court” means any court exercising criminal jurisdiction and includes
court martial;

“designated centre’ shall be construed in accordance with section 2;

“establishment day’’ means the day appointed under section 9 to be
the establishment day;
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Designated centres.

“functions” includes powers and duties and references to the per-
formance of functions include, with respect to powers and duties ref-
erences to the exercise of the powers and the carrying out of the
duties;

“legal representative”” means a barrister or a solicitor;

“mental disorder” includes mental illness, mental handicap,
dementia or any disease of the mind but does not include
intoxication;

“Minister” means the Minister for Justice, Equality and Law
Reform;

“prison”” means a place of custody administered by the Minister;

“prisoner” means a person who is in prison on foot of a sentence of
imprisonment, on committal awaiting trial, on remand or otherwise;

“Review Board” means the Mental Health (Criminal Law) Review
Board established under section 10,

“special court” means a special court established under Article
38.3.1° of the Constitution.

(2) In this Act—

(a) a reference to any enactment shall be construed as a refer-
ence to that enactment as amended, adapted or extended
by or under any subsequent enactment including this Act,

(b) a reference to a section is a reference to a section of this
Act unless it is indicated that reference to some other
enactment is intended, and

(c) a reference to a subsection, paragraph or subparagraph is a
reference to the subsection, paragraph or subparagraph
of the provision in which the reference occurs, unless it
is indicated that reference to some other provision is
intended.

2.—(1) The Central Mental Hospital established in pursuance of
the Central Criminal Lunatic Asylum (Ireland) Act 1845 is hereby
designated as a centre (in this Act referred to as a “‘designated
centre”’) for the reception, detention and care or treatment of
persons or classes of persons committed or transferred thereto under
the provisions of this Act.

(2) The Minister for Health and Children may—

(a) after consultation with the Mental Health Commission
established under section 32 of the Act of 2001, designate
a psychiatric centre, or

(b) with the consent of the Minister, designate a prison or part
thereof,

as a centre (in this Act referred to as a “‘designated centre”) for the
reception, detention and, where appropriate, care or treatment of
persons or classes of persons committed or transferred thereto under
the provisions of this Act.
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(3) The Minister for Health and Children may by order amend or
revoke an order under subsection (2) including an order under this
subsection.

(4) Part 4 of the Act of 2001 shall apply to any person who is
detained in a designated centre under this Act.

(5) In this section, “psychiatric centre” means a hospital or in-
patient facility in which care or treatment is provided for persons
suffering from a mental disorder within the meaning of the Act of
2001.

3.—(1) Where in the course of criminal proceedings against an
accused person the question arises, at the instance of the defence,
the prosecution or the court, as to whether or not the person is fit to
be tried the following provisions shall have effect.

(2) An accused person shall be deemed unfit to be tried if he or
she is unable by reason of mental disorder to understand the nature
or course of the proceedings so as to—

(a) plead to the charge,
(b) instruct a legal representative,

(c) in the case of an indictable offence which may be tried sum-
marily, elect for a trial by jury,

(d) make a proper defence,

(e) in the case of a trial by jury, challenge a juror to whom he
or she might wish to object, or

(f) understand the evidence.

(3) (@) Where an accused person is before the District Court (in
this section referred to as “the Court”) charged with a
summary offence, or with an indictable offence which is
being or is to be tried summarily, any question as to
whether or not the accused is fit to be tried shall be deter-
mined by the Court.

(b) Subject to subsections (7) and (8), where in a case to which
paragraph (a) relates, the Court determines that an
accused person is unfit to be tried, that Court shall
adjourn the proceedings until further order and may, if it
is satisfied, having considered the evidence of an
approved medical officer adduced pursuant to subsection
(6) and any other evidence that may be adduced before
it that the accused person is suffering from a mental dis-
order (within the meaning of the Act of 2001) and is in
need of in-patient care or treatment in a designated cen-
tre, commit him or her to a specified designated centre
until an order is made under section 12.

(c¢) Where in a case to which paragraph (a) relates, the Court
determines that the accused person is fit to be tried the
proceedings shall continue.

(4) (a) Where an accused person is before the Court charged with

an offence other than an offence to which paragraph (a)
of subsection (3) applies, any question as to whether that
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person is fit to be tried shall be determined by the court
of trial to which the person would have been sent forward
if he or she were fit to be tried and the court shall send
the person forward to that court for the purpose of
determining that issue.

(b) Where an accused person is sent forward to the court of
trial under paragraph (a), the question of whether the
person is fit to be tried shall be determined by the judge
concerned sitting alone.

(c) If the determination under paragraph (b) is that the
accused person is fit to be tried, the provisions of the
Criminal Procedure Act 1967, shall apply as if an order
returning the person for trial had been made by the Dis-
trict Court under section 4A of that Act (inserted by
section 9 of the Criminal Justice Act 1999) on the date
the determination was made but, in any case where
section 13 of that Act applies, the person shall be
returned for trial.

(d) If the determination under paragraph (b) is that the person
is unfit to be tried the provisions of subsection (5) shall

apply.

(e) Where the court subsequently determines that the person
is fit to be tried the provisions of the Criminal Procedure
Act 1967, shall apply as if an order returning the person
for trial had been made by the Court on the date the
determination was made.

(5) (@) Where an accused person is before a court other than the
Court charged with an offence and the question arises as
to whether that person is fit to be tried the provisions of
this subsection shall apply.

(b) The question of whether the accused person is fit to be
tried shall be determined by the judge concerned sitting
alone.

(c) Subject to subsections (7) and (8), if the judge determines
that the accused person is unfit to be tried, he or she shall
adjourn the proceedings until further order and may, if
he or she is satisfied, having considered the evidence of
an approved medical officer adduced pursuant to subsec-
tion (6) and any other evidence that may be adduced
before him or her that the accused person is suffering
from a mental disorder (within the meaning of the Act of
2001) and is in need of in-patient care or treatment in
a designated centre, commit him or her to a specified
designated centre until an order is made under section 12.

(d) Where the court determines that the accused person is fit
to be tried the proceedings shall continue.

(6) (a) For the purposes of determining whether or not to exercise
a power of committal under subsection (3), (4) or (5) the
court—

(i) for that purpose, may commit him or her to a desig-
nated centre for a period of not more than 14 days,
and
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(ii) shall direct that the accused person concerned be
examined by an approved medical officer at that
centre.

(b) Within the period of committal authorised by the court
under this subsection, the approved medical officer con-
cerned shall report to the court on whether in his or her
opinion the accused person committed under paragraph
(a) is suffering from a mental disorder (within the mean-
ing of the Act of 2001) and is in need of in-patient care
or treatment in a designated centre.

(7) Where on the trial of an accused person the question arises as
to whether or not the person is fit to be tried and the court considers
that it is expedient and in the interests of the accused so to do, it
may defer consideration of the question until any time before the
opening of the case for the defence and if, before the question falls
to be determined, the jury by the direction of the court or the court,
as the case may be, return a verdict in favour of the accused or find
the accused person not guilty, as the case may be, on the count or
each of the counts on which the accused is being tried the question
shall not be determined and the person shall be acquitted.

(8) Upon a determination having been made by the court that an
accused person is unfit to be tried it may on application to it in that
behalf allow evidence to be adduced before it as to whether or not
the accused person did the act alleged and if the court is satisfied
that there is a reasonable doubt as to whether the accused did the
act alleged, it shall order the accused to be discharged.

(9) Where evidence is adduced before the court under subsection
(8) but the court decides not to order the accused person to be dis-
charged, no person shall publish a report of the evidence or the
decision until such time, if any, as—

(a) the trial of the person concludes, or

(b) adecision is made not to proceed with the trial of the person
or the trial is otherwise not proceeded with.

(10) A person who contravenes subsection (9) shall be guilty of
an offence and shall be liable on summary conviction to a fine not
exceeding €3,000 or to imprisonment for a term not exceeding 12
months or to both.

4.—(1) Where an accused person is tried for an offence and, in
the case of the District Court or Special Criminal Court, the court
or, in any other case, the jury finds that the accused person commit-
ted the act alleged against him or her and, having heard evidence
relating to the mental condition of the accused given by a consultant
psychiatrist, finds that—

(a) the accused person was suffering at the time from a mental
disorder, and

(b) the mental disorder was such that the accused person ought
not to be held responsible for the act alleged by reason
of the fact that he or she—

(i) did not know the nature and quality of the act, or
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Diminished
responsibility.

(ii) did not know that what he or she was doing was
wrong, or

(iii) was unable to refrain from committing the act,

the court or the jury, as the case may be, shall return a special verdict
to the effect that the accused person is not guilty by reason of
insanity.

(2) If the court, having considered any report submitted to it in
accordance with subsection (3) and such other evidence as may be
adduced before it, is satisfied that an accused person found not guilty
by reason of insanity pursuant to subsection (1) is suffering from a
mental disorder (within the meaning of the Act of 2001) and is in
need of in-patient care or treatment in a designated centre, the court
shall commit that person to a specified designated centre until an
order is made under section 12.

(3) (a) For the purposes of subsection (2), if the court considers
that an accused person found not guilty by reason of
insanity pursuant to subsection (1) is suffering from a
mental disorder (within the meaning of the Act of 2001)
and may be in need of in-patient care or treatment in a
designated centre, the court may commit that person to
a specified designated centre for a period of not more
than 14 days and direct that during such period he or
she be examined by an approved medical officer at that
centre.

(b) The court may, on application to it in that behalf by any
party and, if it considers it appropriate to do so, after
consultation with an approved medical officer, extend the
period of committal under this subsection, but the period
or the aggregate of the periods for which an accused per-
son may be committed under this section shall not exceed
6 months.

(¢) Within the period of committal authorised by the court
under this subsection the approved medical officer con-
cerned shall report to the court on whether in his or her
opinion the accused person committed under paragraph
(a) is suffering from a mental disorder (within the mean-
ing of the Act of 2001) and is in need of in-patient care
or treatment in a designated centre.

(4) Where on a trial for murder the accused contends—

(a) that at the time of the alleged offence he or she was suffer-
ing from a mental disorder such that he or she ought to
be found not guilty by reason of insanity, or

(b) that at that time he or she was suffering from a mental dis-
order specified in section 5,

the court shall allow the prosecution to adduce evidence tending to
prove the other of those contentions, and may give directions as to
the stage of the proceedings at which the prosecution may adduce
such evidence.

5.—(1) Where a person is tried for murder and the jury or, as the
case may be, the Special Criminal Court finds that the person—
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(a) did the act alleged,
(b) was at the time suffering from a mental disorder, and

(c) the mental disorder was not such as to justify finding him or
her not guilty by reason of insanity, but was such as to
diminish substantially his or her responsibility for the act,

the jury or court, as the case may be, shall find the person not guilty
of that offence but guilty of manslaughter on the ground of dimin-
ished responsibility.

(2) Subject to section 4(4), where a person is tried for the offence
specified in subsection (1), it shall be for the defence to establish that
the person is, by virtue of this section, not liable to be convicted of
that offence.

6.—(1) An appeal shall lie to the Circuit Court from a determi-
nation by the District Court, pursuant to section 3(3), that an accused
person is unfit to be tried.

(2) On an appeal from a determination referred to in subsection
(1), the Circuit Court shall, if it allows the appeal, order that the
appellant be tried or retried, as the case may be, by the District Court
for the offence alleged, but if the District Court, pursuant to section
3(7), postponed consideration of the question as to the accused’s
fitness to be tried and the Circuit Court is of opinion that the appell-
ant ought to have been found not guilty before the question as to
fitness to be tried was considered, the court shall order that the
appellant be acquitted.

(3) An appeal shall lie to the Court of Criminal Appeal from a
determination by the Central Criminal Court, the Circuit Court or
the Special Criminal Court that an accused person is unfit to be tried,
and if the Court of Criminal Appeal allows the appeal it shall order
that the appellant be tried or retried as the case may be for the
offence alleged but if the court concerned, pursuant to section 3(7),
postponed consideration of the question as to the accused’s fitness
to be tried and the Court of Criminal Appeal is of opinion that the
appellant ought to have been found not guilty before the question as
to fitness to be tried was considered, the court shall order that the
appellant be acquitted.

(4) Where an order is made pursuant to subsection (2) or (3)
directing the accused be tried or retried, as the case may be, for the
offence alleged, the accused may be tried or retried for an offence
other than the offence alleged in respect of which he or she was
found unfit to be tried being an offence of which he or she might be
found guilty on a charge for the offence alleged.

(5) No appeal shall lie to the Supreme Court from a determination
by a court that an accused person is unfit to be tried.

7—(1) A person tried for an offence in the District Court and
found not guilty by reason of insanity may appeal against the finding
to the Circuit Court on any or all of the following grounds—

(a) that it was not proved that he or she had committed the act
in question,

Appeals (fitness to
be tried).

Appeals (not guilty
by reason of
insanity).



(b) that he or she was not, at the time when the act was commit-
ted, suffering from a mental disorder of the nature
referred to in section 4(1)(b),

(c) that the District Court ought to have made a determination
in respect of the person that he or she was unfit to be
tried.

(2) If on an appeal to the Circuit Court on the ground referred to
in subsection (1)(a), the Court is satisfied that it was not established
that the appellant had committed the act in question it shall order
that the appellant be acquitted.

(3) If, on an appeal to the Circuit Court on the ground referred
to in subsection (I1)(b), the court is satisfied that the appellant com-
mitted the act alleged but having considered the evidence or any new
evidence relating to the mental condition of the appellant given by
a consultant psychiatrist is satisfied that he or she was not suffering
from a mental disorder of the nature referred to in section 4(1)(b),
the court shall substitute a verdict of guilty of the offence charged
or of any other offence of which it is satisfied that the person could
(by virtue of the charge) and ought to have been convicted, and shall
have the like powers of punishing or otherwise dealing with the per-
son as the District Court would have had if the person had been
convicted of the offence in respect of which the verdict of guilty has
been so substituted.

(4) If, on appeal to the Circuit Court on the ground set out at
subsection (1)(c), the court is satisfied that the appellant ought to
have been found unfit to be tried it shall make a finding to that
effect.

(5) If on appeal to the Circuit Court the court is satisfied, having
considered the evidence or any new evidence relating to the mental
condition of the appellant, that he or she was at the time that the
offence alleged was committed suffering from a mental disorder of
the nature referred to in section 4(1)(b) and that but for that disorder
the appellant would have been found guilty of the offence charged
or of another offence of which the person could have been found
guilty by virtue of the charge, the court shall dismiss the appeal.

(6) A person tried on indictment in the Circuit Court, the Central
Criminal Court or the Special Criminal Court and found not guilty
by reason of insanity may appeal against the finding to the Court of
Criminal Appeal on one or more or all of the following grounds—

(a) that it was not proved that he or she had committed the act
in question,

(b) that he or she was not, at the time when the act was commit-
ted, suffering from any mental disorder of the nature
referred to in section 4(1)(b),

(c) that the court ought to have made a determination in respect
of this person that he or she was unfit to be tried.

(7) Subject to section 8, if on an appeal to the Court of Criminal
Appeal on the grounds referred to in subsection (6)(a) the court is
satisfied that it was not proved that the appellant had committed the
act in question it shall order that the appellant be acquitted.

(8) Subject to section 8, if on an appeal to the Court of Criminal
Appeal on the ground referred to in subsection (6)(b) the court is
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satisfied that the appellant committed the act alleged but, having
considered the evidence or any new evidence relating to the mental
condition of the accused given by a consultant psychiatrist, is satisfied
that he or she was not suffering from any mental disorder of the
nature referred to in section 4(1)(b) the court shall substitute a ver-
dict of guilty of the offence charged or, in the case of murder where
section 5(1)(c) applies, guilty of manslaughter on the grounds of
diminished responsibility or of any other offence of which it is satis-
fied that the person could (by virtue of the charge) and ought to
have been convicted, and shall have the like powers of punishing or
otherwise dealing with the person as the trial court would have had
if the person had been convicted of the offence in respect of which
the verdict of guilty has been so substituted.

(9) If, on an appeal to the Court of Criminal Appeal, on the
ground set out at subsection (6)(c), the court is satisfied that the
appellant ought to have been found unfit to be tried it shall make a
finding to that effect.

(10) If, on an appeal to the Court of Criminal Appeal, the court
is satisfied that the appellant was at the time that the offence alleged
was committed suffering from a mental disorder of the nature
referred to in section 4(1)(b) and that but for that disorder the appell-
ant would have been found guilty of the offence charged or of
another offence of which the person could have been found guilty
by virtue of the charge, the court shall dismiss the appeal.

8.—(1) An appeal against a decision by the court of trial (but not
a decision by an appellate court), to make or not to make an order
of committal under section 3(3)(b), 3(4)(d), 3(5)(c), 3(6)(a), 4(2) or
4(3) shall lie at the instance of the defence or the prosecution to the
Circuit Court or the Court of Criminal Appeal, as may be appropri-
ate, and the court hearing the appeal may, having considered the
evidence or any new evidence relating to the mental condition of the
accused given by a consultant psychiatrist, make such order, being
an order that it was open to the court of trial to make, as it considers
appropriate and, without prejudice to the provisions of section 12
relating to the review of orders of committal, no further appeal shall
lie from an order made on an appeal under this section.

(2) Where the Circuit Court or the Court of Criminal Appeal
allows an appeal against a conviction or against a verdict of not guilty
by reason of insanity on the ground that the appellant ought to have
been found unfit to be tried, or allows an appeal against a conviction
on the ground that the appellant ought to have been found not guilty
by reason of insanity, it shall have the same powers to deal with the
appellant as the court of trial would have had under section 3 or
section 4 if it had come to the same conclusion.

(3) All ancillary and procedural provisions contained in a statute
or an instrument made under statute relating to appeals against con-
victions, including provisions relating to leave to appeal, shall apply
with the necessary modifications to appeals under sections 6, 7 and
8(1).

(4) The powers of an appellate court in an appeal under section
6, 7 or 8(1) shall include the power to make any such order as may
be necessary for the purpose of doing justice in accordance with the
provisions of this Act.
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Establishment day. 9.—The Minister may by order appoint a day to be the establish-
ment day for the purpose of section 10.

Mental Health 10.—(1) On the establishment day there shall stand established a

Review Board. board to be known as An Bord Athbhreithnithe Meabhair-Shldinte
(An DIi Coiriuil) or, in the English Language, the Mental Health
(Criminal Law) Review Board (in this Act referred to as ‘“the
Review Board”) to perform the functions conferred on it by or under
this Act.

(2) The Review Board shall be independent in the exercise of its
functions under this Act and shall have regard to the welfare and
safety of the person whose detention it reviews under this Act and
to the public interest.

(3) The provisions of Schedule 1 shall have effect in relation to
the Review Board.

Powers of Review 11.—(1) The Review Board shall—
Board.
(a) hold sittings for the purpose of a review by it under this
Act and at the sittings may receive submissions and such
evidence as it thinks fit,

(b) take account of the court record (if any) of the proceedings
of the court to whose decision the request for review
relates and, where such a record exists, the court shall
make it available to the Board,

(c) assign a legal representative to a patient the subject of the
review unless he or she proposes to engage one.

(2) The Review Board may, for the purposes of its functions—

(a) subject to subsection (10), direct in writing the consultant
psychiatrist responsible for the care or treatment of a
patient the subject of the review concerned to arrange for
the patient to attend before the Review Board on a date
and at a time and place specified in the direction,

(b) direct in writing any person whose evidence is required by
the Review Board to attend before the Review Board on
a date and at a time and place specified in the direction
and there to give evidence and to produce any document
or thing in his or her possession or power specified in the
direction,

(c) direct any person in attendance before the Review Board to
produce to the Review Board any document or thing in
his or her possession or power specified in the direction,

(d) direct in writing any person to send to the Review Board
any document or thing in his or her possession or power
specified in the direction, and

(e) give any other directions for the purpose of the proceedings

concerned that appear to the Review Board to be reason-
able and just.
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(3) The reasonable expenses of witnesses directed under subsec-
tion (2)(b) to attend before the Review Board shall be paid by the
Board out of moneys at the disposal of the Board.

(4) A person who—

(a) having been directed under subsection (2) to attend before
the Review Board and, in the case of a person so directed
under paragraph (b) of that subsection, having had ten-
dered to him or her any sum in respect of the expenses
of his or her attendance which a witness summoned to
attend before the High Court would be entitled to have
tendered to him or her, without just cause or excuse dis-
obeys the direction,

(b) being in attendance before the Review Board pursuant to a
direction under paragraph (b) of subsection (2), refuses
to take the oath on being required by the tribunal to do
so or refuses to answer any question to which the Review
Board may legally require an answer or to produce any
document or thing in his or her possession or power leg-
ally required by the Review Board to be produced by the
person,

(c) fails or refuses to send to the Review Board any document
or thing legally required by the Review Board under
paragraph (d) of subsection (2) to be sent to it by the
person or without just cause or excuse disobeys a direc-
tion under paragraph (c), (d) or (e) of that subsection, or

(d) does any other thing in relation to the proceedings before
the Review Board which, if done in relation to pro-
ceedings before a court by a witness in the court, would
be contempt of that court,

shall be guilty of an offence and shall be liable on summary convic-
tion to a fine not exceeding €3,000 or to imprisonment for a term
not exceeding 12 months or to both.

(5) If a person gives false evidence before a Review Board in such
circumstances that, if he or she had given the evidence before a court,
he or she would be guilty of perjury, he or she shall be guilty of that
offence.

(6) The procedure of the Review Board in relation to a review by
it under this Act shall, subject to the provisions of this Act be such
as shall be determined by the Review Board with the consent of
the Minister and the Review Board shall, without prejudice to the
generality of the foregoing, make provision for—

(a) for the purpose of subsection (1)(c), the making, with the
consent of the Minister and the Minister for Finance, of
a scheme or schemes for the granting by the Board of
legal aid to patients,

(b) notifying the consultant psychiatrist responsible for the care
or treatment of the patient the subject of the review and
the patient or his or her legal representative of the date,
time and place of the relevant sitting of the Review
Board,

(c) giving the patient the subject of the review or his or her
legal representative a copy of any document furnished to

13



the Review Board and an indication in writing of the nat-
ure and source of any information relating to the matter
which has come to notice in the course of the review,

(d) subject to subsection (10), enabling the patient the subject
of the review and his or her legal representative to be
present at the relevant sitting of the Review Board and
enabling the patient the subject of the review to present
his or her case to the Review Board in person or through
a legal representative,

(e) enabling the Minister for Justice, Equality and Law Reform,
the Director of Public Prosecutions and, where appropri-
ate, the Minister for Defence to be heard or represented
at sittings of the Review Board,

(f) enabling written statements to be admissible as evidence by
the Review Board with the consent of the patient the
subject of the review or his or her legal representative,

(g) enabling any signature appearing on a document produced
before the Review Board to be taken, in the absence of
evidence to the contrary, to be that of the person whose
signature it purports to be,

(h) the examination by or on behalf of the Review Board and
the cross-examination by or on behalf of the patient the
subject of the review concerned on oath or otherwise as
it may determine of witnesses before the Review Board
called by it,

(i) the examination by or on behalf of the patient the subject of
the review and the cross-examination by or on behalf of
the Review Board (on oath or otherwise as the Review
Board may determine), of witnesses before the Review
Board called by the patient the subject of the review,

(j) the determination by the Review Board whether evidence at
the Review Board should be given on oath or otherwise,

(k) the administration by the Review Board of the oath to
witnesses before the Review Board, and

(/) the making of a sufficient record of the proceedings of the
Review Board.

(7) A witness whose evidence has been, is being or is to be given
before the Review Board in proceedings under this Act shall be

entitled to the same privileges and immunities as a witness in a court.

(8) Sittings of a Review Board for the purposes of an investigation
by it under this Act shall be held in private.

(9) The following shall be absolutely privileged:
(a) documents of the Review Board and documents of its
members connected with the Review Board or its func-
tions, wherever published,

(b) reports of the Review Board, wherever published,
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(c) statements made in any form at meetings or sittings of the
Review Board by its members or officials and such state-
ments wherever published subsequently.

(10) A patient shall not be required to attend before the Review

5 Board under this section if, in the opinion of the Review Board, such

attendance might be prejudicial to his or her mental health, well-
being or emotional condition.

12.—(1) (a) In this section and in sections 11 and 13 ‘“‘patient”
means a person detained in a designated centre pur-
10 suant to this Act.

(b) Where a person is detained under this Act in a desig-
nated centre being a prison, the duties and powers
conferred by this section and by section 13 of this
Act on a clinical director shall be carried out by the

15 governor of the prison on the advice of an approved
medical officer.

(2) The Review Board shall ensure that the detention of a patient
is reviewed at intervals of such length not being more than 6 months
as it considers appropriate and the clinical director shall comply with

20 any request by the Review Board in connection with the review.

(3) (@) Where the clinical director of a designated centre forms
the opinion in relation to a patient detained pursuant to
section 3 that the patient is no longer unfit to be tried for
an indictable offence he or she shall forthwith notify the

25 court that committed the patient to the designated centre
of this opinion and the court shall order that the patient
be brought before it, as soon as may be, to be dealt with
as the court thinks proper.

(b) Where the clinical director of a designated centre forms
30 the opinion in relation to a patient detained pursuant to
section 202 of the Defence Act 1954, that the patient is
no longer unfit to take his or her trial he or she shall
forthwith notify a convening authority (within the mean-
ing of Chapter V of the Defence Act 1954) of this opinion
35 and the convening authority shall convene a court-martial
which may thereupon order that the patient be brought
before it as soon as may be to be dealt with as the court
martial thinks proper.

(4) Where the clinical director of a designated centre forms the

40 opinion in relation to a patient detained pursuant to section 3 or to

section 202 of the Defence Act 1954, that the patient, although still

unfit to be tried, is no longer in need of in-patient care or treatment

at a designated centre he or she shall forthwith notify the Review
Board of this opinion.

45  (5) Where the Review Board receives a notification under subsec-
tion (4), it shall order that the patient be brought before it as soon
as may be, and shall, having heard evidence relating to the mental
condition of the patient given by the consultant psychiatrist respon-
sible for his or her care or treatment, determine the question whether

50 or not the treatment referred to in subsection (4) is still required in
the same manner as if that question were being determined pursuant
to the relevant provision of this Act or the Defence Act 1954, as may
be appropriate, and shall make such order as it thinks proper for the
patient’s disposal, whether for further detention, care or treatment
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in a designated centre or for his or her discharge whether uncon-
ditionally or subject to conditions for out-patient treatment or super-
vision or both.

(6) Where the clinical director of a designated centre forms the
opinion in relation to a patient detained pursuant to section 4 or
section 203 of the Defence Act 1954, that he or she is no longer in
need of in-patient care or treatment at a designated centre he or she
shall forthwith notify the Review Board of this opinion.

(7) Where the Review Board receives a notification under subsec-
tion (6), it shall order that the patient be brought before it, as soon
as may be, and shall, having heard evidence relating to the mental
condition of the patient given by the consultant psychiatrist respon-
sible for his or her care and treatment, determine the question
whether or not the treatment referred to in subsection (6) is still
required and shall make such order as it thinks proper as to how the
patient should be dealt with, whether for further detention, care or
treatment in a designated centre or for his or her discharge whether
unconditionally or subject to conditions for out-patient treatment or
supervision or both.

(8) A patient detained pursuant to section 3 or to section 202 of
the Defence Act 1954, may apply to the Review Board for a review
of his or her detention and the Review Board shall, unless satisfied
that such a review is not necessary because of any review undertaken
in accordance with this section, order that the patient be brought
before it, as soon as may be, and—

(a) if, having heard evidence relating to the mental condition of
the patient given by the consultant psychiatrist respon-
sible for his or her care or treatment, the Review Board
determines that he or she is no longer unfit to be tried by
reason of mental disorder or to participate in proceedings
referred to in section 3 it shall order that the patient be
brought before the court which committed him or her to
the designated centre to be dealt with as that court thinks
proper or in the case of a patient detained pursuant to
section 202 of the Defence Act 1954, it shall notify a con-
vening authority (within the meaning of Chapter V of
the Defence Act 1954) and the convening authority shall
convene a court martial which shall order that the patient
be brought before it to be dealt with as the court-martial
thinks proper, or

(b) if the Review Board determines that the patient, although
still unfit to be tried is no longer in need of in-patient
treatment or care at a designated centre, the Review
Board may make such order as it thinks proper for the
patient’s disposal, whether for further detention, care or
treatment in a designated centre or for his or her dis-
charge whether unconditionally or subject to conditions
for out-patient treatment or supervision or both.

(9) A patient detained pursuant to section 4 or to section 203 of
the Defence Act 1954, may apply to the Review Board for a review
of his or her detention and the Review Board shall, unless satisfied
that such a review is not necessary because of any review undertaken
in accordance with this section, order that the patient be brought
before it, as soon as may be, and shall, having heard evidence relating
to the mental condition of the patient given by the consultant psy-
chiatrist responsible for his or her care or treatment, determine the
question of whether or not the patient is still in need of in-patient
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treatment in a designated centre and shall make such order as it
thinks proper for the patient’s disposal whether for further detention,
care or treatment in a designated centre or for his or her discharge
whether unconditionally or subject to conditions for out-patient
treatment or supervision or both.

(10) The Review Board may on its own initiative review the
detention of a patient detained pursuant to section 3 or 4 or to
section 202 or 203 of the Defence Act 1954, and subsection (8) or
(9), as appropriate, shall apply to such review as if the patient had
applied for the review under the subsection concerned.

13.—(1) The clinical director of a designated centre may, with the
consent of the Minister, direct the temporary release of a patient on
such conditions and for such period or periods as the clinical director
deems appropriate.

(2) The clinical director of a designated centre may, with the con-
sent of the Minister and the Minister for Health and Children, direct
the transfer to another designated centre of a patient on such con-
dition and for such period or periods as the clinical director deems
appropriate with the consent of the clinical director of the centre.

(3) Where the release or transfer of a patient under subsection (1)
or (2) is made subject to conditions, the conditions shall be communi-
cated to the patient by notice in writing at the time of his or her
release or transfer.

(4) A patient whose temporary release or transfer is directed
under this section shall comply with any conditions to which his or
her release or transfer is made subject.

(5) A patient who, by reason of having been temporarily released
from a designated centre, is at large shall be deemed to be unlawfully
at large if—

(a) the period for which he or she was temporarily released has
expired, or

(b) a condition to which his or her release was made subject has
been broken.

(6) Where, by reason of the breach of a condition to which his or
her release was made subject, a patient is deemed to be unlawfully
at large and is arrested under subsection (7) or otherwise or returns
voluntarily, the period for which he or she was temporarily released
shall thereupon be deemed to have expired.

(7) Without prejudice to any other power conferred by law, a
member of the Garda Siochana shall, or an officer or servant of the
designated centre may, arrest without warrant any person whom he
or she suspects to be unlawfully at large while subject to an order
for his or her detention in a designated centre under this Act and
bring him or her back to such centre.

(8) (a) A patient may be removed from a designated centre to a
hospital in order to receive medical attention not avail-
able in the designated centre and while detained in that
hospital he or she shall be in lawful custody.

(b) Where a patient is removed from a designated centre pur-
suant to this subsection the clinical director shall within
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48 hours of such removal forward a report of the circum-
stances regarding the removal to the Minister.

(9) The Minister may, where he or she is satisfied that it is in the
interests of justice to do so, direct that a patient be removed from a
designated centre to a specified place and during such authorised
absence the patient shall be deemed to remain in the lawful custody
of the designated centre.

Transfer of prisoner 14.—(1) Where—
to designated

centre. . . pe . g . .
(a) arelevant officer certifies in writing that a prisoner is suffer-

ing from a mental disorder for which he or she cannot be
afforded appropriate care or treatment within the prison
in which the prisoner is detained, and

b) the prisoner voluntarily consents to be transferred from the
P y
prison to a designated centre for the purpose of receiving
care or treatment for the mental disorder,

then the Governor of the prison may direct in writing the transfer of
the prisoner to any designated centre for that purpose.

(2) Where 2 or more relevant officers certify in writing that a pris-
oner is suffering from a mental disorder for which he or she cannot
be afforded appropriate care or treatment within the prison in which
the prisoner is detained, then the Governor of the prison may direct
in writing the transfer of the prisoner to any designated centre for
the purpose of the prisoner receiving care or treatment for the men-
tal disorder notwithstanding that the prisoner is unwilling or unable
to voluntarily consent to the transfer.

(3) The Governor of a prison who gives a direction under subsec-
tion (1) or (2) shall cause—

(a) the original of the direction to be sent to the clinical director
of the designated centre to which the prisoner the subject
of the direction is to be transferred,

(b) a copy of the direction to be given to the prisoner before
the prisoner is transferred to the centre,

(c) a copy of the direction to be sent to the Minister, and
(d) where subsection (2) is applicable—
(i) the original of the certification concerned referred to
in that subsection to accompany the original referred

to in paragraph (a),

(ii) a copy of that certification to accompany the copy
referred to in paragraph (b), and

(ili) a copy of that certification to accompany the copy
referred to in paragraph (c).

(4) A direction under subsection (1) and (2) shall be sufficient
authority to transfer the prisoner the subject of the direction from
the prison in which the prisoner is detained to the designated centre
specified in the direction.
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(5) Where a prisoner who has been transferred to a designated
centre pursuant to a direction under subsection (1) refuses to receive
care or treatment there for a mental disorder, then—

(a) if 2 or more relevant officers certify in writing that the pris-
5 oner is suffering from a mental disorder for which the
prisoner should remain in the centre for the purpose of
the prisoner receiving care or treatment for the mental
disorder, the prisoner shall continue to remain in the cen-
tre for that purpose,

10 (b) in any other case—

(i) the prisoner shall be transferred back to the prison
from which he or she was transferred to the centre,
or

(ii) the prisoner shall be transferred to such other prison
15 as the Minister considers appropriate in all the cir-
cumstances of the case.

(6) Where subsection (5)(a) is applicable to a prisoner transferred
to a designated centre, the clinical director of the centre shall cause—

(a) a copy of the certification referred to in that subsection to
20 be given to the prisoner as soon as is practicable after the
statement has been made, and

(b) a copy of that certification to be sent to the Minister as soon
as practicable after the statement has been made.

(7) Where a prisoner transferred to a designated centre pursuant
25 to a direction under subsection (1) or (2) is required to appear in
court, the prisoner may be transferred to and from court as so required.

(8) A prisoner transferred under this section—

(a) from a prison to a designated centre is deemed to be in
lawful custody while being so transferred, while at the
30 centre and while being transferred back to prison,

(b) from a designated centre to a court is deemed to be in lawful
custody while being so transferred, while in court and
while being transferred back to the centre,

(c) while being so transferred may be escorted by any members
35 of the staff of the prison or centre, and

(d) while being so escorted by any such members is deemed to
be in their lawful custody.

(9) In this section, “‘relevant officer” means—
(a) an approved medical officer, or

40 (b) a person registered in the General Register of Medical Prac-
titioners established under the Medical Practitioners Acts
1978 to 2002.
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15.—(1) Where a prisoner is detained in a designated centre pur-

designated centre to guant to section 14, the Governor of the prison from which the pris-

be notified of date
on which prisoner
detained in centre
ceases to be
prisoner, etc.

Review of
prisoner’s detention
in designated
centre.

oner was transferred to the centre shall, as soon as it is practicable
to do so, give notice in writing to the clinical director of the centre
of—

(a) the date, if known, on which the prisoner will cease to be a
prisoner, and

(b) any change to such date.

(2) Nothing in this Act shall be construed as prohibiting or
restricting, on and after the date on which a prisoner who is detained
in a designated centre pursuant to section 14 ceases to be a prisoner,
the voluntary or involuntary admission to or detention in any place
of the former prisoner pursuant to the provisions of the Mental
Health Act 2001 or any other enactment.

(3) Nothing in this Act shall be construed as prohibiting or
restricting any steps being taken, before the date on which a prisoner
who is detained in a designated centre pursuant to section 14 ceases
to be a prisoner, to ascertain whether or not the prisoner should, on
or after that date, be admitted or detained as mentioned in subsection

2).

16.—(1) Where the Minister is satisfied that it is in the interests
of justice to do so, the Minister may direct the Review Board to
review the detention of a prisoner in a designated centre in any case

where the detention arises pursuant to a certification referred to in
section 14(2) or (5)(a).

(2) The Review Board shall ensure that the detention of a pris-
oner in a designated centre pursuant to section 14 is reviewed at
intervals of such length not being more than 6 months as it considers
appropriate and the clinical director of the centre shall comply with
any request by the Review Board in connection with the review.

(3) A prisoner detained in a designated centre pursuant to section
14 may apply to the Review Board for a review of his or her deten-
tion and the Review Board shall, unless satisfied that the review is,
in all the circumstances of the case, not necessary, conduct the review
and—

(a) if satisfied that the prisoner is suffering from or continues
to suffer from a mental disorder for which he or she can-
not be afforded appropriate treatment within the prison
from which the prisoner was transferred to the centre,
refuse to make an order referred to in paragraph (b),

(b) in any other case, after consultation with the Minister—

(i) order the prisoner to be transferred back to the prison
from which he or she was transferred to the centre,
or

(ii) order the prisoner to be transferred to such other pri-
son as the Minister considers appropriate in all the

circumstances of the case.

(4) The Review Board may on its own initiative review the deten-
tion of a prisoner in a designated centre pursuant to section 14, and
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subsection (3) shall apply to such review as if the prisoner had
applied for the review under that subsection.

(5) This section shall, with all necessary modifications, apply to a
prisoner detained in a relevant place before the commencement of
this section as it applies to a prisoner detained in a designated centre
on or after that commencement.

(6) In subsection (5), “relevant place’” means any place which, on
or after the commencement of this section, is a designated centre.

17.—(1) Where in any proceedings for an offence the defence
intends to adduce evidence as to the mental condition of the accused,
notice of the intention shall be given to the prosecution within 10
days of arraignment for the offence.

(2) Where the notice referred to in subsection (1) is not given
within the period specified in that subsection, then, without prejudice
to any other provision of this Act, evidence shall not, without leave
of the court, be adduced by the defence during the course of the trial
for the offence concerned as to the mental condition of the accused.

(3) A notice referred to in subsection (1) shall be in such form as
rules of court provide.

18.—(1) This Act shall apply to a person detained under section
17 of the Lunacy (Ireland) Act 1821, as if he or she were a person
detained pursuant to an order under section 3 and, accordingly, such
a person shall be entitled to the benefit of the provisions of this Act.

(2) This Act shall apply to a person found guilty but insane and
detained under section 2 of the Trial of Lunatics Act 1883, as if he
or she were a person detained pursuant to an order of the court
made under section 4 and, accordingly, such a person shall be entitled
to the benefit of the provisions of this Act.

19.—The Defence Act 1954, is hereby amended by the substitution
for sections 202, 203 and 203A thereof of the following sections:

“Mental 202.—(1) Where at the trial by court-martial of a
S}S?rrigler attme  nerson charged with an offence it appears that such
‘ person is by reason of mental disorder unfit to take
his trial the following provisions, subject to subsection

(4), shall have effect, that is to say:

(a) the court-martial shall find specially that fact,

(b) the court-martial, if it is satisfied having
heard evidence relating to the mental con-
dition of the person given by a consultant
psychiatrist that such person is suffering
from a mental disorder (within the mean-
ing of the Act of 2001) and is in need of
in-patient care or treatment in a desig-
nated centre, shall commit him to a speci-
fied designated centre until an order is
made under section 12 of the Criminal
Law (Insanity) Act 2005.

(2) A finding under this section shall not require
confirmation or be subject to revision.
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(3) A person charged with an offence shall not be
fit to take his trial if he is unable by reason of mental
disorder to understand the nature or course of the
proceedings so as to—

(a) plead to the charge,

(b) instruct a legal representative,
(c¢) make a proper defence, or
(d) understand the evidence.

(4) After the court-martial has found that a person
charged with an offence is unfit to take his trial, it
may on application to it and without prejudice to any
further proceedings allow evidence to be adduced
before it as to whether or not that person did the act
or made the omission alleged against him and if the
court-martial is satisfied that there is a reasonable
doubt that the person committed that act or made the
omission it shall acquit him.

(5) In this section and in section 203 of this Act
“mental disorder” and ““designated centre’” shall have
the meanings respectively assigned to them by section
1 of the Criminal Law (Insanity) Act 2005.

203.—(1) Where at the trial by court-martial of a
person charged with an offence, the court-martial
finds that the person did the act or made the omission
charged but, having heard evidence relating to his
mental condition given by a consultant psychiatrist,
finds that he was at the time when he did the act or
made the omission suffering from a mental disorder
and that the mental disorder was such that he should
not be held responsible for the act or omission alleged
by reason of the fact that—

(a) he did not know the nature and quality of
the act he was doing, or

(b) he did not know what he was doing was
wrong, or

(c) he was unable to refrain from committing the
act or making the omission,

the court-martial shall specially find that the person
is not guilty by reason of insanity.

(2) If the court-martial having considered any evi-
dence adduced before it is satisfied that the person
found not guilty by reason of insanity is suffering
from a mental disorder (within the meaning of the
Act of 2001) and is in need of in-patient care or treat-
ment in a designated centre the court-martial shall,
after consultation with the clinical director of the des-
ignated centre concerned, commit him to a specified
designated centre until an order is made under section
12 of the Criminal Law (Insanity) Act 2005.

(3) A finding under this section shall not require
confirmation or be subject to revision.
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Diminished 203A.—Section 5 of the Criminal Law (Insanity)

responsibility. - 41 2005, shall apply with any necessary modifications
to a person subject to military law who is tried by
court-martial for murder as it applies to a person who
is tried for murder.”.

20.—The expenses incurred by the Minister and the Minister for
Health and Children in the administration of this Act shall, to such
extent as may be sanctioned by the Minister for Finance, be paid out
of moneys provided by the Oireachtas.

21.—The Minister may, in each financial year, after consultation
with the Review Board in relation to its proposed work programme
and expenditure for that year, make grants of such amount as may
be sanctioned by the Minister for Finance out of moneys provided
by the Oireachtas towards other expenditure incurred by the Review
Board in the performance of its functions.

22.—(1) The enactments specified in column 3 of Schedule 2 to
this Act opposite a reference number specified in column 1 are
hereby repealed to the extent specified in column 4 of that Schedule
opposite the mention of that reference number.

(2) An instrument made under an enactment repealed by this Act
and in force immediately before the commencement of this section
shall, notwithstanding the repeal, continue in force after such com-
mencement.

23.—(1) This Act may be cited as the Criminal Law (Insanity) Act
2005.

(2) This Act shall come into operation on such day or days as, by
order or orders made by the Minister under this section, may be
fixed therefore either generally or with reference to any particular
purpose or provision, and different days may be so fixed for different
purposes and different provisions.
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Section 10.

SCHEDULE 1
MENTAL HEALTH (CRIMINAL LAW) REVIEW BOARD

1.—The Review Board shall consist of a chairperson and such
number of members as the Minister, after consultation with the Mini-
ster for Health and Children, may from time to time as the occasion
requires appoint. The Review Board shall have as an ordinary
member, at least one approved medical officer.

2.—The chairperson shall have had not less than 10 years’ experi-
ence as a practising barrister or practising solicitor ending immedi-
ately before his or her appointment or shall be a judge of or former
judge of the Circuit Court, High Court or Supreme Court.

3.—The members of the Review Board shall, subject to the pro-
visions of this Schedule, hold office upon such terms and conditions
as the Minister may determine.

4.—The term of office of a member of the Review Board shall be
5 years and subject to the provisions of this Schedule, he or she shall
be eligible for re-appointment as such member.

5.—A member of the Review Board may at any time resign his or
her office by letter addressed to the Minister and the resignation
shall take effect on and from the date of receipt of the letter.

6.—A member of the Review Board may be removed from office
by the Minister, after consultation with the Minister for Health and
Children, for stated reasons.

7.—The chairperson other than a chairperson who is a serving
judge and each member of the Review Board shall be paid, out of
monies provided by the Oireachtas, such remuneration (if any) and
such allowances or expenses as the Minister may, with the consent
of the Minister for Finance, determine.

8.—If a member of the Review Board dies, resigns, becomes dis-
qualified or is removed from office, the Minister may appoint
another person to be a member of the Review Board to fill the casual
vacancy so occasioned and the person so appointed shall be
appointed in the same manner as the member of the Review Board
who occasioned the vacancy and shall hold office for the remainder
of the term of office for which his or her predecessor was appointed.

9.—The Minister may appoint such and so many persons to be
members of the staff of the Review Board as he or she considers
necessary to assist the Review Board in the performance of its func-
tions and such members of the staff of the Review Board shall hold
their offices or employment on such terms and subject to such con-
ditions and receive such remuneration as the Minister may, with the
consent of the Minister for Finance, determine.

10.—Members of the staff of the Review Board shall be civil ser-
vants within the meaning of the Civil Service Regulation Act 1956.

11.—The Review Board shall hold such sittings as may be neces-
sary for the performance of its functions under this Act.

12.—Every question at a sitting of the Review Board shall be
determined by a majority of the votes of the members voting on the
question and, in the case of an equal division of votes, the chairper-
son shall have a casting vote.

13.—Subject to the provisions of this Schedule, the Review Board
shall establish its own rules of procedure.
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SCHEDULE 2

ENACTMENTS REPEALED

Reference Session and Short Title Extent of Repeal
Number Chapter or Year
and Number
® @) (©) 4)
1. 39 & 40 Geo. 3 c.94 | Criminal Lunatics Act 1800 | The whole Act
2. 1 & 2 Geo. 4 ¢33 | Lunacy (Ireland) Act 1821 Sections 17 and 18
3. 1 Vict., ¢.27 Criminal Lunatics (Ireland)
Act 1838 Sections 2 and 3
4. 8 & 9 Vict., c. 107 | Central Criminal Lunatic
Asylum (Ireland) Act 1845 | Sections 8 and 12
5. 38 & 39 Vict., c.67 | Lunatic Asylums (Ireland)
Act 1875 Section 13
6. 46 & 47 Vict., ¢.38 | Trial of Lunatics Act 1883 The whole Act
7. 1924, No. 10 Courts of Justice Act 1924 Section 35
8. 1960, No. 27 Criminal Justice Act 1960 Section 8
9. 1976, No. 4 Juries Act 1976 Section 19(2)
10. 1999, No. 10 Criminal Justice Act 1999 Section 4A(1)(c)
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