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Introduction

The principal purposes of this Bill are to

— establish an independent statutory appeals process for sea-
fishing boat licensing, so as to give effect to a commitment
in the current Programme for Government (Part 2 with
Schedule 1), and

— give effect to the United Nations Agreement (referred to in
this document as the Agreement) on the implementation of
the provisions of the United Nations Convention on the Law
of the Sea of 10 December 1982 relating to the conservation
and management of straddling fish stocks and highly
migratory fish stocks, done at New York on 4 August 1995,
which was signed by the State on 27 June 1996 subject to
ratification [Part 3 with Schedule 2 (which contains the text
of that Agreement) and Schedule 3 (which lists highly
migratory fish species for protection)].

The opportunity is being taken to strengthen sea fisheries enforce-
ment legislation in some important respects (sections 21, 24 and 25).

The remaining Part, Part 1, comprising sections 1 (Short title,
collective citation, construction and commencement) and 2
(Interpretation), is a standard feature of Bills.

Under Part 2 of the Bill, when enacted, applicants for sea-fishing
boat licences, licensees and third parties will be entitled to appeal
licensing decisions and the final decision on such licensing will be
made by the independent Appeals Officer (who will be a suitably
qualified and experienced lawyer) determining the appeal, subject
only to:

(a) that determination being in conformity with the law then in
force (including the legal obligations of the State arising
under any EU or other international instruments);

(b) such policy directives in relation to sea-fishing boat licensing
as the Minister for Communications, Marine and Natural
Resources may give in writing from time to time; and

(c) Judicial Review by the High Court if application is made
thereto within 3 months after that determination is made
(section 14 of Bill).
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In essence, the appeals provisions of the Bill represent a stream-
lined version of provisions of the Fisheries (Amendment) Act, 1997
(No. 23 of 1997) in relation to aquaculture licensing appeals, with
the appointment of an Appeals Officer (rather than a multi-person
Appeals Board) generally modelled on membership of the Refugee
Appeals Tribunal [appointed for the purposes of the Refugee Act,
1996 (No. 17 of 1996) as amended by the Illegal Immigrants
(Trafficking) Act, 1999 (No. 29 of 1999)].

The objective of the Agreement, which came into force on 11
December 2001, is to ensure the long-term conservation and sus-
tainable fishing of straddling fish stocks and highly migratory fish
stocks on the high seas as well as within waters subject to national
sovereignty, through effective international co-operation in the
implementation of the relevant provisions of the United Nations
Convention on the Law of the Sea. As the Agreement is a ‘‘mixed
agreement’’ involving matters within the competence of the EU itself
and others within the competence of the Member States, it is neces-
sary for both the EU and the Member States to ratify the Agreement
simultaneously as soon as they are in a position to do so. The EU is
most anxious to secure complete ratification of the Agreement by
the EU and all 15 Member States as early as possible so as to signal
its commitment to sustainable fishing on the high seas and elsewhere.
Extension of Ireland’s sea fisheries legislation, contained in the Fish-
eries Acts, 1959 to 2001, as proposed in Part 3 of the Bill, is needed
to meet the specific fishing control and enforcement obligations of
the Agreement both beyond and within the exclusive fishery limits
of the State, and to enable Ireland to ratify the Agreement. Early
enactment of the Bill is, therefore, of major importance.

Provisions of Bill

PART 1

Preliminary and General

Section 1 is a standard feature. It gives the Short title of the Bill
for ease of reference, provides for collective referencing and inter-
pretation of the Bill when enacted with the Fisheries Acts, 1959 to
2001, and empowers the Minister for Communications, Marine and
Natural Resources to commence provisions of the Bill, when
enacted, by order(s) as and when required.

Section 2 is a standard feature which defines certain terms and
references so as to avoid unnecessary duplication of definitions and
references elsewhere in the Bill.

PART 2

Independent Appeals System

Section 3 provides for the appointment of an independent Appeals
Officer (or more than one if sufficient appeals business arises or a
conflict of interests would preclude a particular Appeals Officer from
considering a particular appeal) to consider and decide appeals
against decisions in regard to the licensing of sea-fishing boats under
section 222B of the Fisheries (Consolidation) Act, 1959 (No. 14 of
1959), inserted by section 2 of the Fisheries (Amendment) Act, 1983
(No. 27 of 1983) and amended by sections 5, 6 and 7 of the Fisheries
(Amendment) Act, 1994 (No. 23 of 1994), the text of which is
appended to this document.



Schedule 1 to the Bill contains detailed provisions on standard
lines in relation to the terms and conditions of appointment, duties,
etc., of any Appeals Officer.

Section 4 sets out the principal provisions regarding the making of
appeals against sea-fishing boat licensing decisions and is modelled
on the appeals provisions in relation to aquaculture licensing which
are contained in sections 40 to 42 of the Fisheries (Amendment) Act,
1997 (No. 23).

Section 5, providing necessary discretion to the Appeals Officer to
hold or not to hold an oral hearing of an appeal and arrangements
for the proper conduct of oral hearings, is modelled on sections 49
and 57 of the Fisheries (Amendment) Act, 1997, in relation to aquac-
ulture licensing appeals. Subsection (6) of the section prescribes a
fine of not more than \3,000 on summary conviction for obstruction
of an oral hearing.

Section 6, modelled on section 43 of the Fisheries (Amendment)
Act, 1997, relating to aquaculture licensing appeals, obliges the
Appeals Officer to notify the licensing authority of appeals made
and obliges the licensing authority to supply relevant documentation
to the Appeals Officer in relation to the decision under the appeal.
It also additionally requires electronic publication of notices of
appeal (i.e. via an appropriate WEBSITE) by the Appeals Officer,
in the interests of transparency.

Section 7, modelled on section 44 of the Fisheries (Amendment)
Act, 1997, relating to aquaculture licensing appeals, enables parties
to each appeal, including the licensing authority, to make written
submissions or observations in relation to the appeal to the Appeals
Officer.

Section 8, modelled on section 45 of the Fisheries (Amendment)
Act, 1997, relating to aquaculture licensing appeals, allows other
interested persons (e.g. fishing industry) to make written submissions
or observations to the Appeals Officer in relation to appeals (notice
of which will be publicly available electronically by an appropriate
WEBSITE, pursuant to section 6 of the Bill, in the interests of
transparency).

Section 9, modelled on section 46 of the Fisheries (Amendment)
Act, 1997, in relation to aquaculture licensing appeals, enables the
Appeals Officer in the interests of justice to request submissions or
observations in relation to any matter which has arisen in relation to
an appeal.

Section 10, modelled on section 47 of the Fisheries (Amendment)
Act, 1997, in relation to aquaculture licensing appeals, enables the
Appeals Officer to request further documents, etc., from those per-
sons who made submissions or observations, in order to allow the
Appeals Officer to consider the appeals fully. Subsection (2) of the
section prescribes a fine of not more than \1,000 on summary convic-
tion for obstructing the Appeals Officer by failure or refusal to
respond.

Section 11 is designed to ensure the efficient dispatch of appeals
business and is modelled on sections 51(1) [subsection (1)], 48 [sub-
section (2)], 54 [subsection (3)], 40(4) (5) (6) [subsection (4)], 52(1)
[subsection (5)] and 40(8) [subsection (6)] of the Fisheries
(Amendment) Act, 1997, [as amended by the Fisheries (Amend-
ment) Act, 2001 (No. 40 of 2001)] in relation to aquaculture licensing
appeals.
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Section 12 is of importance in defining the time when appeals were
made or documents, etc., submitted, by allowing for non-working
days, and is modelled on section 55 of the Fisheries (Amendment)
Act, 1997, in relation to aquaculture licensing appeals.

Section 13, providing for referral by the Appeals Officer to the
High Court of any question of law arising on an appeal, is necessary
in order to settle quickly any questions of law arising in relation to
appeals and is modelled on section 58 of the Fisheries (Amendment)
Act, 1997, in relation to aquaculture licensing appeals.

Section 14, providing for Judicial Review of appeal decisions, is
modelled on section 73 of the Fisheries (Amendment) Act, 1997,
relating to aquaculture licensing appeals, and is necessary in order
to bring finality to appeal decisions.

Section 15 empowers the Minister for Communications, Marine
and Natural Resources to make Regulations (subject to standard
powers of annulment by either House of the Oireachtas) in order to
secure recoupment of a reasonable amount of the costs of appeals
arrangements and to allow flexibility to adapt or flesh-out those
arrangements as needs arise.

Section 16 makes it an offence for any person to knowingly make
a false statement in writing in or in relation to an application for a
sea-fishing boat licence or in relation to an appeal and prescribes a
fine of not more than \3,000 and/or imprisonment of not more than
3 months on summary conviction for such an offence.

PART 3

Conservation and Management of Fish Stocks

Section 17 defines certain terms and references for the purposes of
Part 3 of the Bill which gives effect to the Agreement, the text of
which is contained in Schedule 2 to the Bill.

Section 18 empowers the Minister for Foreign Affairs, by Order,
to declare from time to time what states are party states to the
Agreement and authorities designated for enforcement purposes.
Every such Order is required to be presented to each House of the
Oireachtas as soon as may be after being made.

Section 19 empowers the Minister for Communications, Marine
and Natural Resources, by Order, to declare from time to time ‘‘con-
servation areas’’, that is the designated areas of the high seas (outside
the exclusive fishery limits of the State) which are subject to the
conservation and management measures taken pursuant to the
Agreement. Every such Order is required to be presented to each
House of the Oireachtas as soon as may be after being made.

Section 20 is designed to give detailed effect to the Agreement by
empowering the Minister for Communications, Marine and Natural
Resources by regulations to prohibit or otherwise regulate fishing of
straddling fish stocks or highly migratory fish stocks protected by the
Agreement. A breach of the regulations would entail on conviction
on indictment a fine not exceeding \500,000 and, as a statutory con-
sequence of the conviction, forfeiture of any fish or fishing gear on
the sea-fishing boat concerned. Forfeiture of the sea-fishing boat
concerned may also be ordered by the Court, as provided for in
section 23 of the Bill.



Section 21 makes clear the powers of sea fisheries protection
officers (namely, officers of the Minister for Communications, Mar-
ine and Natural Resources authorised by him, certain members of
the Defence Forces, every member of the Garda Sı́ochána and every
customs and excise officer authorised by the Revenue
Commissioners) to carry out enforcement activity on the high seas
in relation to sea-fishing boats which carry the flag of other party
states besides the State, for the purpose of the Agreement, subject
to any procedures established pursuant to the Agreement by party
states. Irish sea fisheries protection officers are already empowered
to board and inspect Irish-registered sea-fishing boats wherever they
may be and all sea-fishing boats within Irish exclusive fishery limits
(200 nautical miles) and the section makes it clear that they can do
so in relation to matters with which the Agreement is concerned.
The section also provides for additional ranks of the Naval Service
and ranks of the Air Corps to be sea fisheries protection officers,
in the interests of greater enforcement efficiency and effectiveness
(subsection 1).

Section 22 imposes specific obligations required by the Agreement
on the master or other person in charge of sea-fishing boats. Subsec-
tion (1), modelled on Article 22(3) of the Agreement, clearly obliges
masters or other persons in charge of sea-fishing boats in any conser-
vation area to co-operate with boarding and inspection of sea-fishing
boats in order to establish if detailed requirements to implement the
Agreement are being complied with. Subsection (2), modelled on
Article 22(4) of the Agreement, is designed to make it clear that the
master or other person in charge of the sea-fishing boat concerned
may be directed by the sea fisheries protection officer to submit
immediately to boarding and inspection. In the event of failure to
comply, subsection (3) empowers the sea fisheries protection officer
to order the sea-fishing boat to return to port immediately and pro-
vides that any sea-fishing boat licence granted under Irish legislation
is suspended with immediate effect and must be delivered to the
licensing authority as soon as practicable (subsection (7)), failure to
do so entailing a fine of not more than \500 on summary conviction
(subsection (8)). Subsection (4) makes it an offence to contravene
subsection (1) or (2), entailing a fine not exceeding \3,000 on sum-
mary conviction. Subsection (5) prescribes a fine not exceeding
\500,000 on conviction on indictment for failure to return a sea-fish-
ing boat to port as directed by a sea fisheries protection officer and,
as a statutory consequence of the conviction, to forfeiture of any fish
or fishing gear on the sea-fishing boat concerned. Forfeiture of the
sea-fishing boat concerned may also be ordered by the Court, as
provided for in section 23 of the Bill. Subsection (6) empowers the
Court, on application to it, to order the return of the suspended
sea-fishing boat licence to the licensee or to reduce the period of
suspension, if it should see fit in the circumstances.

Section 23 adds sections 20 and 22 of the Bill to the list of sections
providing for indictable offences for which the forfeiture of a sea-
fishing boat involved in the commission of the offences may also be
ordered by the Court in addition to any fines or other forfeitures so
as to meet a specific obligation on party states to the Agreement
(Article 19 (2)) to provide sufficient deterrent penalties against
illegal fishing activities.

Section 24 provides for the suspension or cancellation by a Court
of the Certificate of Competency [granted under section 3 of the
Merchant Shipping (Certification of Seamen) Act, 1979, (No. 37 of
1979)] to the master or other officer of the Irish sea-fishing boat
concerned in addition to the penalties which may be imposed upon
conviction on indictment for an offence under section 20 of this Bill

5



6

(breach of conservation regulations) or section 22 of this Bill (breach
of duty of master, etc., of a sea-fishing boat to accept and facilitate
boarding, etc., by a sea fisheries protection officer in any area desig-
nated as a conservation area, under section 19, for the purposes of
the Agreement) to meet the obligations of Article 19 (2) of the
Agreement. The suspension or cancellation of a Certificate of Com-
petency granted to the master or other officer of the sea-fishing boat
concerned may be ordered by a Court in the case of conviction on
indictment for offences under Chapter II of Part XIII of the 1959
Act (as amended) in addition to any fines or other penalties it may
impose. Such suspension or cancellation will be a separate procedure
from that provided in section 9 of the Merchant Shipping
(Certification of Seamen) Act, 1979, for the Minister for Communi-
cations, Marine and Natural Resources to carry out. It is necessary
therefore to specifically preclude restoration of a Certificate of Com-
petency by the Minister where it has been suspended or cancelled by
a Court.

Section 25 increases to \500,000 (from \253,948), in line with
sections 20 and 22 of the Bill, the maximum fine for breaching a
Ministerial Order under section 223A of the Fisheries
(Consolidation) Act, 1959, (conservation of fish stocks and rational
exploitation of fisheries), inserted by section 9 of the Fisheries
(Amendment) Act, 1978 (No. 18 of 1978) and amended by section 4
of the Fisheries (Amendment) Act, 1983 (No. 27 of 1983) or for
breach of Ministerial Regulations under section 222C of the 1959 Act
(regulations requiring sea-fishing to comply with certain conditions)
inserted by section 3 of the Fisheries (Amendment) Act, 1983. It
also increases current summary penalties for obstruction of any sea
fisheries protection officer up to a maximum of \3,000 and/or 6
months’ imprisonment, in line with the maximum summary penalties
proposed for new offences under the Bill (subsection (3)).

Section 26 enables the Minister for Communications, Marine and
Natural Resources by order to amend Schedule 3 to the Bill to take
account of any amendments duly made from time to time to the list
of highly migratory fish species in Annex 1 to the United Nations
Convention on the Law of the Sea. Every such Order is required to
be presented to each House of the Oireachtas as soon as may be
after it is made.

SCHEDULES

Schedule 1 contains detailed provisions on standard lines in
relation to the terms and conditions of appointment, duties, etc., of
any Appeals Officer appointed under section 3 of the Bill when
enacted.

Schedule 2 sets out, for ease of reference, the text of the United
Nations Agreement on the implementation of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to
the conservation and management of straddling fish stocks and
highly migratory fish stocks.

Schedule 3 sets out, for ease of reference, the present list of highly
migratory fish species for protection, which is contained in Annex 1
to the United Nations Convention on the Law of the Sea. Any sub-
sequent amendments duly made to that list will be the subject of a
Ministerial Order under section 26 of the Bill. Every such Order is
required to be presented to each House of the Oireachtas as soon as
may be after it is made.



Exchequer and Financial Implications

It is estimated that the Appeals arrangements proposed in the Bill
(including necessary clerical, etc., back-up) could cost the Exchequer
in the order of \50,000 p.a. (gross), towards which an appeal fee at
the same level as for appeals to the Aquaculture Licences Appeals
Board and An Bord Pleanála would be payable by the appellants
(estimated to yield \25,000 p.a.).

The Bill is not expected to give rise to additional Exchequer
expenditure on sea fisheries enforcement work; on the contrary, it,
and the cooperative international implementation of the Agreement,
should serve as a strong deterrent to illegal fishing activity and so
help to minimise enforcement costs for the State. Moreover, it is
not envisaged that any enforcement activity by Irish sea fisheries
protection officers would be unlawful or disproportionate so as to
give rise to compensation under Article 21(18) of the Agreement.

An Roinn Cumarsáide, Mara agus Acmhainnı́ Nádúrtha,
Samhain 2002.
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APPENDIX

SECTION 222B of Fisheries (Consolidation) Act, 1959 (No. 14)
(inserted by section 2 of Fisheries (Amendment) Act, 1983 (No. 27)
and amended by sections 5, 6, 7 of the Fisheries (Amendment) Act,
1994 (No. 23))

Fishing by Certain Sea-Fishing Boats Restricted

222B. (1) This section applies to any sea-fishing boat which is—

(a) a fishing boat within the meaning of Part IV of the Act of
1894 and which—

(i) is entered in the fishing boat register, or

(ii) is required by section 373, as amended by the Act of
1983, of the Act of 1894 to be so entered, or

(iii) but for the passing of the Act of 1983 would, by the
said section 373, be required to be so entered, or

(b) a ship which—

(i) is registered under the Act of 1955, or

(ii) is required by section 18, as amended by the Act of
1983, of the Act of 1955 to be so registered, or

(iii) but for section 8(1) of the Act of 1983 would be
required to be or might be so registered, or

(iv) may be so registered.

(2) Subject to subsection (4)(b) of this section, a sea-fishing boat
to which this section applies shall not be used for sea-fishing
(whether within the exclusive fishery limits of the State or otherwise)
nor shall a person on board such a boat fish for sea-fish or attempt
so to fish, save under and in accordance with a licence granted for the
purposes of this section and in relation to the boat by the Minister.

(3) (a) The Minister may grant licences for the purposes of this
section.

(b) An application for a licence shall be made to the Minister
and shall be in such form and contain such particulars as
the Minister may prescribe, and be made by or on behalf
of the owner of the boat in respect of which the appli-
cation is made.

(c) Where an application is made for a licence, the Minister
may, subject to subsection (4)(a) of this section, allow or
refuse the application.

(d) In deciding on the grant or refusal of a licence or the
attachment of conditions to licences the Minister may
take account of economic benefits which the operation of
a boat would be likely to contribute to the coastal com-
munities and regions which the quotas within the mean-
ing of Council Regulation No. 3760/92 (EEC) of 20
December, 1992 (1) are designed to benefit, including—



(i) the projected annual number of landings at Irish
ports;

(ii) the projected annual tonnage and value of fish landed
in the State;

(iii) the projected annual level of expenditure in the State
on wages, fuel, supplies, equipment and services; and

(iv) the projected annual level of social security and tax
payments in the State in respect of employees and
the operation of the boat;

and the general sea-worthiness of the boat, the protec-
tion, conservation and rational exploitation of fish stocks,
and requirements of the common fisheries policy of the
European Union.

(e) Licences may, subject to paragraph (f) of this subsection, be
granted by an officer of the Minister authorised for that
purpose by the Minister and references to the Minister in
paragraphs (a), (c) and (d) of this subsection and subsec-
tions (2), (4)(a) and (5) of this section shall be construed
as including references to such officer.

(f) Where an officer is authorised in accordance with paragraph
(e) of this subsection to grant a licence the officer shall,
in the discharge of this function, have regard to such con-
siderations of policy as the Minister may direct.

(4) (a) The Minister shall not grant a licence for the purposes of
this section unless the sea-fishing boat in relation to
which the licence is granted is wholly-owned by a national
of a Member State or a body corporate established under
and subject to the law of a Member State and having its
principal place of business in a Member State.

(b) The Minister may by regulations provide that sea-fishing
boats which are of a class or description specified in the
regulations shall be exempt from the provisions of subsec-
tion (2) of this section, and in case regulations under this
subsection are for the time being in force, subsection (2)
of this section shall be construed and have effect subject
to the terms of the regulations.

(5) (a) The Minister may attach to a licence granted for the pur-
poses of this section such terms (including terms specify-
ing the period during which the licence is to remain in
force or an event or other circumstance on the occurrence
of which the licence is to come into force) and conditions
(including conditions precedent to the licence’s becoming
operative) as he shall think fit and he may also attach
further conditions to or vary the conditions already
attached to such a licence or remove any such condition.

(b) Without prejudice to the generality of paragraph (a) of
this subsection, a condition attached to a licence granted
for the purposes of this section may—

(i) restrict sea-fishing by the boat to which the licence
relates in a manner specified in the condition,
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(ii) require that for so long as the licence is in force the
members of the crew of such boat, or of any pro-
portion of such members specified in the condition,
shall be of a nationality specified in the condition,

(iii) specify an event or other circumstance on the occur-
rence of which the licence shall cease to be in force.

(c) Where the Minister is satisfied that a person has fished in
contravention of a condition attached to a licence granted
for the purposes of this section or that a person has
attempted so to fish, he may, if he thinks fit, revoke the
licence.

(6) Without prejudice to the generality of subsection (3)(c) of this
section, where the Minister receives an application for a licence for
the purposes of this section and—

(a) the application relates to a sea-fishing boat which is owned
by a body corporate and the Minister (or an officer auth-
orised in accordance with subsection (3)(e) of this
section) is not satisfied that the body corporate is under
the control of, beneficially owned by or under the control
of and beneficially owned by a person or persons who, or,
as may be appropriate, each of whom, is either a qualified
individual or a qualified body, or

(b) the Minister (or an officer authorised in accordance with
subsection (3)(e) of this section) is satisfied that the appli-
cant has previously used or attempted to use a sea-fishing
boat for sea-fishing in contravention of, or that he has
fished for sea-fish or has attempted so to fish contrary to
subsection (2) of this section,

he may refuse the application.

(7) (a) A person who uses or attempts to use a sea-fishing boat
in contravention of subsection (2) of this section shall be
guilty of an offence.

(b) A person who, while on board a sea-fishing boat, fishes
for sea-fish or attempts so to fish in contravention of sub-
section (2) of this section shall be guilty of an offence.

(8) In this section—

‘‘the Act of 1983’’ means the Fisheries (Amendment) Act, 1983;

‘‘a qualified body’’ means a body corporate in which all of the shares
are beneficially owned, or the body is otherwise controlled, by one
or more individuals who, or, as may be appropriate, each of whom
is, a qualified individual;

‘‘a qualified individual’’ means an individual person who is a national
of a Member State.

Wt. 511. 1,125. 11/02. Cahills. (X43784). Gr. 30-15.




