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COMMUNICATIONS REGULATION BILL, 2002
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EXPLANATORY AND FINANCIAL MEMORANDUM

————————

Introduction
The main purposes of this Bill are to create a Commission for

Communications Regulation, dissolve the Office of the Director or
Telecommunications Regulation and transfer its functions to the
Commission, increase penalties for breach of certain offences and
provide for the improved management of public road opening for
the purpose of laying telecommunications infrastructure.

Provisions of the Bill

Part 1 — Preliminary

Section 1 deals with the short title of the Bill.

Section 2 defines the various technical terms used in the Bill.

Section 3 gives instructions regarding the laying of orders and regu-
lations before the House of the Oireachtas.

Section 4 provides for the Minister to determine the establishment
day.

Section 5 provides that the expenses incurred by the Minister and
the Minister for Environment and Local Government in the admin-
istration of this Bill may, to such extent as may be sanctioned by
the Minister for Finance, be paid out of moneys provided by the
Oireachtas.

Part 2 — Commission for Communications Regulation

Section 6 provides that, on the establishment day, the Commission
for Communications Regulation is established to perform the func-
tions conferred on it by or under this Bill.

Section 7 provides for the Commission to provide itself with a seal
and for judicial notice to be taken of the seal of the Commission.

Section 8 provides for the dissolution of the Office of the Director
of Telecommunications Regulation on the establishment day.

Section 9 provides for the transfer of functions from the Director
of Telecommunications Regulation to the Commission for
Communications Regulation and for references in transferred func-
tions to the Director to be construed as reference to the Commission.

Section 10 sets out the principal functions of the Commission are
to ensure compliance by undertakings with obligations in relation

1



2

to the supply of and access to electronic communications services,
networks and associated facilities; to manage the radio frequency
spectrum; to ensure compliance by provides of postal services with
relevant obligations; to investigate complaints as regards the supply
of and access to electronic communications services and networks
and to ensure compliance in relation to the placing on the market of
telecommunications equipment.

Section 11 provides that the Commission shall be independent in
the exercise of its functions, subject to this Bill.

Section 12 outlines the distinct objectives of the Commission in
carrying out its functions in relation to electronic communications,
the management of the radio frequency spectrum and the develop-
ment of the postal sector.

Section 13 provides for the Minister, after publication of a draft
and 21 days notice, to give policy directions to the Commission in
the interests of the proper and effective regulation of electronic
communications, the radio frequency spectrum and the postal sector.
It also provides that the Minister shall not give a direction in respect
of persons who have applied for or hold a licence or authorisation
or to whom a licence or authorisation may be granted by the
Commission.

Section 14 provides that the Commission shall consist of a mini-
mum of one and a maximum of three members.

Section 15 provides for the Minister with the consent of the Mini-
ster for Finance to appoint a Commissioner and for Commissioners
to be selected by way of a Civil Service Commission competition.

Section 16 provides for the Minister, with the consent of the Mini-
ster for Finance to appoint a chairperson of the Commission in cir-
cumstances where there is more than one Commissioner.

Section 17 provides for the Commission to designate one of its
staff as a deputy commissioner where there is no more than one
Commissioner appointed.

Section 18 makes provision for a Commissioner to resign by giving
written notice to the Minister. It also provides for a Commission to
be removed from office by the Minister in circumstances where the
Commissioner has become incapable for performing his or her duties
through ill health or for stated misbehaviour.

Section 19 provides that a Commissioner will cease to be a com-
missioner in circumstances where he or she accepts a nomination as
a member of Seanad Eireann, is elected as a member of either House
of the Oireachtas or as a representative of the European Parliament
or becomes a member of a local authority. It also precludes a former
Commissioners from holding any other office or paid employment
or consultancy where he or she might use or disclose any confidential
information acquired by him or her while he or she held office as a
Commissioner, for a period of one year. It also provides that
Members of either House of the Oireachtas or of the European Par-
liament are disqualified from becoming Commissioners.

Section 20 provides for the transfer of staff from the Office of the
Director of Telecommunications Regulation to the Commission for
Communications Regulation and the protection of rights of staff
transferred. The section also provides for the Commission, with the
consent of the Minister and the Minister for Finance, to determine



the number, grading and remuneration of its Staff and to appoint
staff to the Commission.

Section 21 makes provision for the Commission to exercise its
functions by or through any member of its staff

Section 22 provides for the Commission to engage and pay for
consultants or advisers as necessary

Section 23 provides that in circumstances where a member of staff
of the Commission accepts a nomination as a member of Seanad
Eireann, is elected as a member of either House of the Oireachtas
or as a representative of the European Parliament he or she shall be
seconded from his or her employment with the Commission and shall
receive no remuneration from the Commission. It also provides that
Members of either House of the Oireachtas or of the European Par-
liament are disqualified from becoming a member of staff of the
Commission.

Section 24 obliges Commissioners and members of staff of the
Commission not to disclose confidential information obtained while
performing their duties.

Section 25 places obligations on Commissioners and members of
staff of the Commission and other persons engaged by it, to disclose
any pecuniary or other interest in a matter being considered by the
Commission, and outlines the procedures which will be adopted
where a conflict of interest arises.

Sections 26 and 27 provides for the making of superannuation
schemes for the benefit of Commissioners and members of staff of
the Commission.

Section 28 provides for the Minister, with the consent of the Mini-
ster for Finance to advance moneys provided by the Oireachtas to
the Commission for the purposes of performing its functions under
the Act and for the Commission to pay interest on the sum advanced.

Section 29 provides for the Commission to borrow money with the
consent of the Minister and the Minister for Finance for the purposes
of performing its functions under the Act.

Section 30 makes provision for the Commission to impose a levy
on electronic communications providers and on providers of postal
services for the purpose of meeting its expenses in the discharge of
its functions and in the case of electronic communications only to
enable the Minister to pay contribution or other membership charges
to international telecommunications organisations. There is also pro-
vision for distinctions to be made between the electronic communi-
cations levy and the postal levy and provisions for the treatment of
surplus income from year to year.

Section 31 requires the Commission to prepare and submit to the
Minister a statement of strategy within six months of its establish-
ment and every two years thereafter. In drawing up the statement,
the Commission shall distinguish between its functions in relation to
electronic communications, management of radio frequency spec-
trum and postal services. The section also requires the Commission
to undertake a public consultation process prior to the adoption of
the statement of strategy.
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Section 32 provides for the keeping of accounts by the Com-
mission, the auditing of these accounts by the Comptroller and Audi-
tor General and for their laying before each House of the Oireachtas
(together with the report of the Comptroller and Auditor General).
The section also provides for the preparation and submission to the
Minister of an annual report by the Commission in relation to the
performance of its functions in that year and for the laying of the
report before each House of the Oireachtas.

Section 33 provides that the Commission shall, following the
approval of the Minister and the Minister for Finance, adopt and
periodically review a code of financial management.

Section 34 requires the Commission, when requested to do so, to
give evidence before a Committee of Dail Eireann in relation to its
accounts and such matters as the efficiency of the Commission, the
systems in place within the Commission for the monitoring of its
effectiveness, and on any other matter raised in a special report by
the Comptroller and Auditor General.

Section 35 provides for cooperation mechanisms in respect of the
consideration of any matter which falls to be regulated by both the
Commission and the Competition Authority.

Section 36 provides for the Commission to take over responsibility
for the Radio Frequency Plan initially drawn up by the Director. The
section requires the Commission to revise and re-publish the plan
from time to time and in so doing comply with any direction given
by the Minister under section 13.

Section 37 provides that the Minister may specify public service
requirements in relation to certain types of licences or authorisations.

Section 38 provides that regulations shall not be made by the Com-
mission under section 6 of the Wireless Telegraphy Act, 1926 other
than with the consent of the Minister.

Section 39 provides for the repeal of certain provisions of the Tele-
communications (Miscellaneous Provisions) Act, 1996.

Part 3 — Enforcement
Section 40 provides for the Commission to appoint authorised

officers for the purposes of this Act, together with provisions govern-
ing their entry onto premises and the inspection and retention of
records.

Section 41 provides for a judge of the District Court in specified
circumstances, to issue a search warrant authorising the authorised
officer, accompanied by members of the Garda Sı́ochána, to enter,
if need be, by reasonable force a premises, place or vessel or vehicle
and exercise all or any of the powers conferred on the authorised
officer under section 40.

Section 42 provides for the Commission under certain circum-
stances, to indemnify its staff or authorised officers against all actions
or claims arising in respect of the discharge by them of their duties.

Section 43 provides that where an offence under this Act is com-
mitted and proved to be committed by a body corporate with the
consent or connivance of specified associated persons or is proven to
be attributable to any neglect on the part of the director, manager,
secretary or other officer of the body corporate, that person as well
as the body corporate is guilty of an offence and is liable to be



proceeded against and punished as if he or she were guilty of the
offence in question.

Section 44 provides that a summary offence under this Act, other
than certain offences related to road openings, may be prosecuted
by the Commission.

Section 45 provides that where a person fails to comply with a
direction or decision of the Commission or any licence or authoris-
ation granted or issued by the Commission, the Commission may
after an appeal period has expired, make an application to the High
Court or an order requiring the person to comply with the matter in
question.

Section 46 provides for an increase of penalties under section
111(11) of the Postal and Telecommunications Services Act, 1983.
On conviction on indictment, a person guilty of an offence under this
section is liable to a fine not exceeding \1,000,000.

Section 47 provides for the amendment of section 13 of the Tele-
communications (Miscellaneous Provisions) Act, 1996.

Part 4 — Transition Provisions

Sections 48, 49, 50, 51 and 52 contain transition provisions relating
to the transfer of property and liabilities of the Director to the Com-
mission, the preservation of certain continuing contracts, the adap-
tation of certain documents, the continuation of certain matters by
the Commission and pending legal proceedings.

Part 5 — Electronic Communications Infrastructure Road Works and
Sharing

Section 53 deals with definitions and interpretation of terms used
in Part 5 of the Bill.

Section 54 provides that a network operator must obtain the con-
sent of the relevant road authority prior to carrying out roadworks
for the purpose of establishing underground electronic communi-
cations infrastructure.

Section 55 provides that a network operator must obtain a licence
from the local authority under section 254 of the Planning and
Development Act, 2000 to establish overground electronic communi-
cations infrastructure, which is otherwise exempt from planning per-
mission, along public roads.

Section 56 provides for an equitable system of cost allocation
where a network operator is obliged to move his or her electronic
communications infrastructure because a road authority carries out
a road improvement scheme. The road authority will be required to
pay the reasonable direct costs incurred by the operator in moving
the infrastructure. However, when a road authority gives notice that
a road is due to be improved within 18 months and the network
operator installs infrastructure along that road, the road authority
will not be responsible for the removal costs where the road improve-
ment proceeds within that period. This section also provides that
where there is a dispute between the road authority and network
operator over the cost allocation the dispute shall be resolved by
agreed conciliation procedures or in default of such agreement, by
arbitration under the Arbitration Acts, 1954 to 1998.
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Section 57 provides that the Minister for Public Enterprise may,
with the consent of the Minister for the Environment and Local
Government, make regulations for the application of sections 55(2)
and 56, including regulations dealing with the allocation of costs
under section 56. This section furthermore provides that the Minister
for the Environment and Local Government may, with the approval
of the Minister for Public Enterprise make regulations dealing with
consents granted under section 54.

Section 58 provides for a clarification and extension of the powers
which the current Director of Telecommunications Regulation
enjoys under the European Communities (Interconnection in
Telecommunications) Regulations 1998. The Act provides for the
new Commission to bring about agreements on the sharing of elec-
tronic communications infrastructure and to impose conditions in
sharing agreements. Currently the Director may only intervene in
sharing negotiations at the request of one of the parties. This section
obliges network operators to inform the Commission of any nego-
tiations on infrastructure they enter into and it empowers the Com-
mission to intervene if agreement is not reached.

Section 59 provides that where a tree or shrub interferes with elec-
tronic communications infrastructure, the network operator may,
upon service of a notice to the landowner, cut back the tree or shrub.
The landowner may choose to cut back the tree or shrub him or
herself, in which case the network operator shall pay for any
expenses incurred.

Section 60 provides for the repeal and amendment of the enact-
ments set out in the Second Schedule. The procedure for establishing
electronic communications infrastructure proposed in the Bill would
replace that which is currently set out in the Telegraph Acts, 1863 to
1916. All of these Acts, with the exception of certain sections of
the 1869 Act, are to be repealed. This section also provides for the
revocation of Regulation 12 of the European Communities
(Interconnection in Telecommunications) Regulations 1998 (S.I.
No. 15 of 1998), which deals with facility sharing. Section 60 of the
Bill replaces the Regulation.

Section 61 makes provision for the service of notices required
under Part 5 of the Bill.

Implications for the Exchequer
There are no exchequer cost implications. The new Commission,

like the Office of the Director of Telecommunications Regulation
will be self-financing and it is likely to make refunds of surplus
income to the Exchequer, from time to time.

Staffing Implications
There are no staffing implications.

An Roinn Fiontar Poiblı́,
Feabhra, 2002.
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