
AN BILLE UM CHEARTAS COIRIUIL (GAINNEAIL AR 
DHRUGAI), 19%

CRIMINAL JUSTICE (DRUG TRAFFICKING) BILL, 19%

EXPLANATORY MEMORANDUM

General
In July 1995 the Government approved proposals from the Mini

ster for Justice for a series of legislative, operational and organis
ational measures designed to combat the smuggling of drugs into the 
country. This Bill represents the legislative element of that package.

The purpose of the Bill is to provide for increased Garda powers 
of detention in drug trafficking cases, the issue of search warrants by 
members of the Garda Sfoch£na not below the rank of superintend
ent in such cases and attendance of, and participation by, customs 
officers in the questioning of persons detained by the Garda Sfoch- 
tina in connection with drug trafficking offences.

Section 1 (Interpretation)
This section provides for certain necessary definitions. “A judge 

of the District Court” refers to the President of the District Court 
and any other District Judge nominated by him for the purposes of 
the Bill. “Drug trafficking offence” has the meaning assigned to it in 
section 3 (1) of the Criminal Justice Act, 1994 viz. an offence under 
any regulations made under section 5 of the Misuse of Drugs Act, 
1977, involving the manufacture, production, preparation, import
ation, exportation, supply, offering to supply, distribution or trans
portation of a controlled drug; offences under sections 15 (possession 
of a controlled drug for unlawful sale or supply) and 20 (assisting in 
or inducing the commission outside the State of an offence punish
able under a corresponding law) of that Act; an offence under the 
Customs Acts in relation to the importation or exportation of a con
trolled drug or in relation to the fraudulent evasion of any prohib
ition, restriction or obligation in relation to such importation or 
exportation; offences under sections 31 (in relation to the proceeds 
of drug trafficking), 33 and 34 (concerning drug trafficking offences 
at sea), of the Criminal Justice Act, 1994; aiding, abetting, coun
selling or procuring the commission of any of these offences or 
attempting or conspiring to commit any such offence or inciting 
another person to do so.

Section 2 (Powers of detention)
Subsection (1) provides that a person who is suspected of a drug 

trafficking offence may be arrested and detained by a member of the 
Garda Sfoch£na and taken to a Garda station. Where the member 
believes that the arrested person has concealed a controlled drug in 
his or her body that person may be detained in a place which is 
designated by the Minister for Justice under subsection (7).
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Subsection (2) sets out the periods of detention which will be per
mitted in the case of a person arrested under subsection (1). The 
initial period of detention will be up to 6 hours. This period may be 
extended for a further period of up to 18 hours and subsequently 
for a further period of up to 24 hours on the direction of a chief 
superintendent who, on each occasion that the extension is granted, 
has reasonable grounds for believing that the further period of deten
tion is necessary for the proper investigation of the offence. The chief 
superintendent’s directions may be given orally or in writing and if 
given orally it must be recorded in writing as soon as practicable. A 
judge will be empowered to issue a warrant extending the period of 
detention for up to a further 72 hours and for a final period of up to 
a further 48 hours upon an application by a member of the Garda 
Sfoch£na not below the rank of chief superintendent who has, at the 
time of each application, reasonable grounds for believing that the 
further detention is necessary for the proper investigation of the 
offence. A judge’s power to authorise these periods of detention will 
be exercised only where he or she is satisfied that the detention is 
necessary for the proper investigation of the offence and that the 
investigation is being conducted diligently and expeditiously. The 
detained person must be brought before the court on each occasion 
and will be given the opportunity to make submissions or call evi
dence on his behalf (subsection (3)).

At the time of issuing a warrant for the further detention of a 
person the judge may order that the person be brought before the 
court again at any time or times during the period of detention and 
if the judge is not satisfied at that time that the detention is justified 
he shall order the immediate release of the person (subsection (4)). 
For the avoidance of doubt, subsection (5) provides that the 
maximum period for which a person can be detained under the 
section is 168 hours. Subsection (6) provides that the Offences against 
the State Act, 1939 and the Criminal Justice Act, 1984, which contain 
provisions for arrest and detention without warrant, will not be 
affected by the operation of the detention provisions under this 
section. Subsection (7) allows for the making of regulations by the 
Minister for Justice to prescribe any place for the detention of per
sons who are suspected of concealing any controlled drug in their 
bodies, and provides that regulations made under the Criminal Jus
tice Act, 1984 for the treatment of persons in Garda custody will 
apply to any such place of detention. Any regulations proposed to 
be made under this section will be laid before each House of the 
Oireachtas (subsection (8)).

Section 3 (Amendment of Criminal Justice (Forensic Evidence) Act, 
1990)

This section provides that the powers contained in the Criminal 
Justice (Forensic Evidence) Act, 1990 for the taking of bodily 
samples will apply to persons detained under this Bill.

Section 4 (Rearrest)
Subsection (1) prohibits the rearrest for the same suspected 

offence (or any other offence which at the time of the first arrest the 
member of the Garda SfochAna who made that arrest suspected or 
ought reasonably have suspected that person of committing) of a 
person who has been released without being charged, except when 
authorised by a judge who is satisfied on information supplied on 
oath by a Garda not below the rank of superintendent that further 
information has come to the knowledge of the Garda SfochAna since 
the person’s release. The judge, when issuing a warrant under this 
section, may order that the person be brought before a court on
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arrest or at any time or times during the period of detention author
ised by the warrant and if the judge is not satisfied that the detention 
is justified he shall order that person’s release (subsection (2)).

Where a person has been rearrested on the authority of a judge 
the periods of detention permitted under section 2 are modified so 
that the rearrested person may be detained initially for 6 hours which 
can be extended by 18 hours on the authority of a chief superintend
ent. Thereafter the detention period may be extended for periods up 
to 24 hours, 72 hours and 48 hours under warrants issued by a judge 
in accordance with the procedures laid down in section 2 as modified 
by subsection (3). A person rearrested under a warrant issued by a 
judge for an offence which is not a drug trafficking offence will be 
dealt with under section 4 of the Criminal Justice Act, 1984 
(subsection (4)). Subsection (5) provides that a person may be rear
rested without a warrant for the purposes of immediately charging 
him or her with an offence. Subsection (6) provides that where a 
person has been arrested under section 30 of the Offences against 
the State Act, 1939 or detained under section 4 of the Criminal Jus
tice Act, 1984 and is released without charge, he or she cannot be 
arrested again under section 2 of the Bill for the same offence or for 
an offence which, at the time of the first arrest, he or she was, or 
ought reasonably to have been, suspected of having committed.

Section 5 (Application of certain provisions of the Criminal Justice 
Act, 1984)

This section applies various provisions of the Criminal Justice Act, 
1984 to persons detained under section 2 of the Bill. The provisions 
in question include those relating to: the release of a person when 
there are no longer reasonable grounds for suspecting him or her, 
the requirement that a person be charged when there is evidence to 
do so subject to exceptions; the provision of medical attention; access 
to a solicitor and notification of detention; the powers of the Garda 
Siochdna in relation to detained persons; the destruction of records 
where a detained person is not prosecuted or where he or she is 
acquitted.

Section 6 (Regulations regarding officers of customs and excise)
This section provides that the Minister for Justice may, following 

consultation with the Minister for Finance, make regulations provid
ing for the attendance of, and participation by, an officer of customs 
and excise in the questioning of a person detained under section 2 or 
under section 4 of the Criminal Justice Act, 1984 where the offence is 
one of drug trafficking (subsection (1)). It also provides that in such 
cases officers of customs and excise must act in accordance with the 
regulations made under the Criminal Justice Act, 1984 for the treat
ment of detained persons (subsection (2)), although a contravention 
of the regulations will not automatically affect the lawfulness of the 
detentions (subsection (3)). Subsection (4) defines “an officer of cus
toms and excise”. A draft of the regulations made under subsec
tion (1) will be laid before each House of the Oireachtas 
(subsection (5)).

Section 7 (Search warrants)
This section amends section 26 of the Misuse of Drugs Act, 1977, 

which gives power to judges of the District Court and to Peace Com
missioners to issue search warrants, to confer these powers on 
members of the Garda Sfochdna not below the rank of superintend
ent (subsection (1)). The power will be exercised by the Gardai in
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circumstances where particular urgency arises and where it is neces
sary for the investigation of a drug trafficking offence (subsection 
(2)), subject to the further proviso that the warrant will cease to have 
effect after 24 hours (subsection (3)).

Section 8 (Expenses)
This section provides that any expenses incurred by the Minister 

in the administration of the Bill will be paid out of moneys provided 
by the Oireachtas.

Section 9 (Duration of certain sections)
This section provides that sections 2, 3, 4, 5 and 6 will cease to 

operate after 12 months from the date of commencement unless a 
resolution is passed by each House of the Oireachtas resolving that 
the section(s) shall continue in operation (subsection (1)). Each of 
the sections may be continued in operation for any period specified 
in such a resolution (subsection (2)).

Section 10 (Short title and commencement)
This section sets out the short title to the Bill and provides for the 

making of commencement orders.

An Roinn DU agus Cirt,
Feabhra, 1996.

Wt. P38954/B/2. 925. 2/96. Cahill. (X29133). G.16.
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