
BILLE NA bPINSEAN (LEASU), 1995 
PENSIONS (AMENDMENT) BILL, 1995

EXPLANATORY MEMORANDUM

Introduction
The Bill provides for the amendment of the Pensions Act, 1990. 

The majority of the amendments are mainly of a technical nature 
following a comprehensive review of the Act. The Bill also intro
duces some new provisions.

Specific Provisions
Section 1 defines the Pensions Act, 1990 as being the Principal Act.

Section 2 provides for the insertion and amendment of certain 
definitions.

Section 3 corrects an anomaly by expanding the grounds for 
defence of a person being prosecuted for an offence under the Pen
sions Act or its Regulations. The existing section makes it a defence 
for a person being prosecuted for an offence to prove that the contra
vention to which the offence relates was attributable to a contra
vention by one or more other persons of a provision of the Act and 
that the accused had taken reasonable steps to ensure their com
pliance with the relevant provision.

The anomaly arises because failure by an actuary or auditor or other 
person to prepare a document that had been requested is not a con
travention of a provision of the Act. The section has therefore been 
extended to allow a defence that a contravention was due to the 
failure of an actuary or auditor or other person who was asked by 
the accused person to prepare a document where they did not prop
erly carry out those instructions. This section also extends, to two 
years, from the date of an offence, the time within which a summary 
prosecution can be brought.

Section 4 enables the Pensions Board to provide guidelines on the 
operation of the Pensions Act generally; the current section only 
allows them to issue guidelines on the duties and responsibilities of 
trustees.

Section 5 strengthens the powers of the Pensions Board in carrying 
out investigations and, in particular, to authorise a person other than 
an employee of the Board to carry out such an investigation.

Section 6 extends the prohibition on disclosing information to 
those serving on committees of the Pensions Board.

Section 7 clarifies procedures in relation to the determination of 
disputes by the Pensions Board.
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Section 8 clarifies the situation in relation to calculating preserved 
benefits in specific instances.

Section 9 deals with an anomaly in relation to a situation that could 
arise where a person receives a refund of his contributions without 
terminating his employment.

Section 10 clarifies the position of a death benefit in the calculation 
of a transfer payment where a preserved benefit is involved. It also 
clarifies certain matters in relation to the transfer of preserved 
benefits.

Section 11 provides for forfeiture, at the discretion of the trustees, 
in a situation where a member assigns or charges his preserved bene
fit and where in the circumstances it would be to the benefit of the 
member to have his preserved benefit forfeited.

Section 12 introduces a technical amendment to ensure that Regu
lations may specify how a preserved benefit is to be calculated where 
within a scheme a member’s benefits are calculated partly on a 
defined benefit basis and partly on a defined contribution basis.

Section 13 allows for the payment of a preserved benefit later than 
normal pensionable age if the member requests it.

Section 14 gives the Pensions Board an option, in certain circum
stances, to modify the provisions in relation to the production and 
submission of an actuarial funding certificate where it is in the best 
interests of the members of the scheme to do so.

Section 15 clarifies priorities in relation to the winding up of a 
scheme.

Section 16 defines employer for the purposes of submitting a fund
ing proposal under section 49 of the Act, including circumstances 
where a number of employers are involved. In addition it provides 
that such a funding certificate should also be signed by the trustees 
of the scheme as they may have a direct responsibility over some 
matters contained in the funding proposal.

Section 17 provides that where the Pensions Board, under section 
50, directs trustees to reduce benefits, in cases where the trustees 
have failed to submit an actuarial funding certificate or a funding 
proposal, they must take measures to reduce the benefits. In addition 
it provides that the direction shall override any other provisions of 
the Act.

Section 18 provides for the trustees of a scheme to disclose infor
mation on that scheme to the Pensions Board.

Section 19 allows an annual report of a scheme to be prepared for 
a period of up to 23 months in certain clearly defined circumstances 
and with the approval of the Pensions Board.

Section 20 clarifies some matters in relation to audited accounts 
and actuarial valuations.

Section 21 enables trustees to meet the costs of appropriate trustee 
training from the resources of the scheme.

Section 22 deals with the rules against perpetuities. The rule 
against perpetuities requires that trusts cannot continue beyond the 
lives in being on the commencement of the trust plus a further period
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of 21 years. It is considered that this should not apply to trusts that 
govern pension schemes. The employer and the trustees will often 
intend that the pension scheme should continue indefinitely, or at 
least whilst the employer remains in business. This section allows for 
this to happen.

Section 23 clarifies the conditions under which the Board may 
seek, from the High Court, the removal and replacement of trustees.

Section 24 allows the Board to apply to the High Court for an 
order suspending a trustee or trustees. It also sets out what the order 
may contain including the appointment of a replacement trustee and 
the transferring of the assets into the names of the new trustees. 
It also sets out penalties for a person who acts as a trustee while 
suspended.

Section 25 streamlines the procedures for the Board to appoint 
trustees where there are none or these cannot be located.

Section 26 makes minor amendments in definitions in relation to 
the provisions dealing with equal treatment limiting jurisdiction to 
employment within the State as otherwise it could be implied the 
Pensions Act has powers beyond the State which is not the case.

Section 27 clarifies the provisions dealing with differences in pen
sion rules prior to the date of the EC Judgment of 17 May 1990 in 
the Barber case (Case C-262/88).

Sections 28 to 32 provide for equal treatment to apply to collective 
agreements, regulation orders, registered employment agreements 
and contracts of employment and also provide for necessary conse
quential amendments.

Section 33 provides that if a member who is an employee liaises, 
in good faith, with the Pensions Board, he is protected against unfair 
dismissal.

Section 34 makes it mandatory for certain persons to make a writ
ten report to the Pensions Board of any material misappropriation 
or fraudulent conversion of the resources of a scheme of which they 
become aware. The persons covered by the section are any auditor, 
actuary or trustee of the scheme, any insurance intermediary or 
investment business firm which has advised on the scheme or has 
received any payment in relation to any investment on behalf of the 
scheme, a person who has prepared an annual report of the scheme 
under section 55 of the Pensions Act and a person who carries out 
any of the duties of the trustees of the scheme under section 59. The 
section also provides that any person who is obliged to make a report 
shall have regard to any guidance notes on the section issued by the 
Pensions Board.

This section provides protection to persons making reports. It 
covers not only mandatory reports but also voluntary reports made 
in good faith to the Pensions Board. It also makes it an offence for 
a person to knowingly make a false report to the Board.

There is also provision that any report published in relation to this 
section will be privileged.

Section 35 deals with applications to the High Court by the Pen
sions Board to seek orders to have the employer pay arrears of con
tributions, and for the restoration of resources of the scheme where 
they had been wrongfully paid or transferred to any person and such
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payment or transfer is likely to jeopardise the rights and interests of 
the members. The Court may also make an order directing trustees 
to dispose of an investment where it is satisfied that the retention of 
the asset could again jeopardise the rights and interests of the 
members. The section also deals with injunctions where a person 
could be prohibited from any misuse or misappropriation of any of 
the resources of the scheme. The section also provides that following 
an application by the Board, the Court may grant an injunction pro
hibiting an investment or for the freezing of the scheme assets pend
ing the outcome of an investigation by the Board.

Section 36 clarifies the situation in the event of the Chairman of 
the Board having to be replaced (e.g.— death or resignation) and 
also provides for 2 extra members of the Board to be appointed and 
to be filled by trustees of schemes, one representative of trade union 
members and one representative of employers’ members.

Section 37 provides for the elimination of anomalies in relation to 
the calculation and revaluation of preserved benefits under the 
Second Schedule to the Pensions Act.

Section 38 deals with practical difficulties in relation to actuarial 
funding certificates under the Third Schedule to the Pensions Act.

Section 39 increases summary fines from £1,000 to £1,500.

Section 40 provides for fines where a person has been convicted of 
an offence and continues to contravene the provision concerned.

Section 41 deals with the saving of instruments.

Section 42 gives the short title of the Bill.

Financial Implications
The proposals in the Bill will not involve any additional costs to the 
Exchequer.

An Roinn Leasa Shdisialaigh, 
No llaig, 1995.

Wt. P38954/B/12. 925. 12/95. Cahill. (X29010). G.16.
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