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EXPLANATORY MEMORANDUM

General

In January, 1989, the Law Reform Commission, at the request of 
the Attorney General, initiated a review of the law relating to defa
mation. The results of this review were published in the Com
mission’s report in December, 1991. In the same month, the Com
mission published a report on the law relating to the crime of libel.

This Bill is intended to reform the civil and criminal law relating 
to defamation, and is based largely upon the recommendations of 
the Law Reform Commission in those reports.

Among the reforms which it introduces are:

— The distinction between libel and slander is abolished.

— Plaintiffs are required to prove that allegedly defamatory 
material is false.

— A speedy new remedy — the declaratory judgment — is intro
duced in which damages are not awarded.

— Publishers of defamatory material will not be liable to pay 
damages (other than for financial loss) where reasonable care 
was exercised.

Part III of the Bill replaces the offence of criminal libel with the new 
offence of criminal defamation. Part IV of the Bill provides for lim
ited protection for journalists, editors and publishers in respect of 
their sources of information by providing that sources of published 
information need not be disclosed unless the court deems it neces
sary on certain grounds.

Certain of the Law Reform Commission’s proposals have, 
however, not been adopted. In particular, it was considered that the 
Commission’s proposal that defaming of the dead be actionable 
would be anomalous and unworkable. Furthermore, it might have 
serious repercussions in so far as it could inhibit the recording and 
discussion of recent history.

The purpose of this Bill is to clarify the law relating to defamation. 
The law of defamation is one of the points (not the only one) where 
three important constitutional rights converge and conflict: The right 
to freedom of expression, the right to communicate, and the right to 
a good name. As the law has developed, a serious imbalance has 
developed such that freedom of expression, and, in particular, the 
freedom of the press has been severely restricted. This Bill seeks to 
redress that imbalance.



PARTI

Preliminary and General

Section 1 provides for the short title and citation.

Section 2 deals with intepretation of the Bill.

Section 3 provides for the coming into operation of the Bill and 
for the application of certain sections of the Bill to proceedings pend
ing at the time of its commencement.

Section 4 provides for the repeal of the Defamation Act, 1961.

PART II 

Defamation 

Chapter I

Civil Proceedings for Defamation

Section 5 abolishes the causes of action known as libel and slander, 
as recommended by Recommendation 14.1 of the LRC Report, and 
replaces them with a single cause of action to be known as the tort 
of defamation.

Section 6 provides for the definition of “defamation” and “public
ation”. It implements Recommendation 14.3 (l)-(5) of the LRC 
Report.

Section 7 provides that an action claiming damages for defamation 
may be commenced in either the Circuit Court or the High Court, 
in accordance with their respective jurisdiction as provided in the 
Courts Acts, 1924-1991.

Section 8 establishes a new civil remedy for defamation by provid
ing that a plaintiff may apply to the court for a declaratory judgment. 
In a successful application the court will grant the plaintiff a declar
ation that the statement was false and defamatory, but may not 
award damages. The bringing of such an application bars the plaintiff 
from asserting any other claim in relation to the matter complained 
of. This section implements Recommendation 14.34 of the LRC 
Report. The proceduie is summary in nature and will provide plain
tiffs with a cheap and speedy mechanism for vindicating their right 
to a good name.

Section 9 provides that the plaintiff in a defamation action must 
prove certain matters. In particular he or she must prove that there 
was publication of the matter complained of, that it was defamatory 
(which also means that its falsity must be established) and that it 
concerned the plaintiff. This provision implements Recommendation 
14.3 (6) of the LRC Report, and is one of the most far-reaching 
provisions in the Bill. Hitherto, it was presumed for the purposes of 
civil proceedings in defamation that allegedly defamatory statements 
were untrue. The section further provides that, with certain excep
tions, proof of special damage or financial loss will not be required. 
This implements Recommendations 14.2 of the LRC Report.

Section 10 provides that a single publication will only give rise to 
a single cause of action. This has the effect of abolishing the rule of 
law that each innuendo contained in a publication gives rise to a
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separate cause of action, and implements Recommendation 14.4 of 
the LRC Report.

Section 11 provides that the offer of an apology by a defendant to 
a plaintiff shall not be construed as an admission of liability. This 
implements Recommendation 14.8 of the LRC Report.

Section 12 brings defamation proceedings into line with other civil 
actions in tort, in that it allows the defendant in proceedings for 
defamation to lodge in court with the defence a sum of money in 
satisfaction of the plaintiffs claim, whether the defendant admits or 
denies liability. Hitherto, rules of court have provided that lodgments 
may only be made in defamation actions where the defendant admits 
liability. The LRC recommended abolition of this anomaly at 
Recommendation 14.9 of its report.

Section 13 provides for new remedies in the form of declaratory 
orders, or orders directing the publication of a correction of the 
material complained of. It gives the court far-reaching powers to 
specify the nature and content of any correction published. This 
implements Recommendation 14.35 of the LRC Report.

Section 14 provides that declaratory and corrective orders may 
only be granted in circumstances where the plaintiff has made a 
timely and sufficient request for retraction of the material com
plained of, and the defendant has failed to make such a retraction. 
It implements Recommendation 14.28 of the LRC Report

Chapter II 

Defences

Section 15 provides that in proceedings for a declaratory judgment, 
it shall be a defence if the defendant proves that before the com
mencement of the proceedings, a timely and conspicuous retraction 
was published. This section implements 14.34 (J) of the LRC Report.

Section 16 provides for a defence of absolute privilege. It lists five 
occasions of qualified privilege, which are, broadly summarised, 
statements made in either House of the Oireachtas or any committee 
thereof, and any official or media report of such statement, and state
ments made in the course of judicial or quasi-judicial proceedings by 
judges, parties, jurors or witnesses. This incorporates recommend
ations contained in the LRC Report.

Section 17 abolishes the rule of law that communications between 
members of the executive are absolutely privileged. This implements 
Recommendation 14.10 (8) of the LRC Report.

Section 18 amends th law in relation to the privilege given to state
ments made in a committee of Oireachtas. Section 2 (2) of the Com
mittees of the Houses of the Oireachtas (Privilege and Procedure) 
Act, 1976, is amended so as to confer absolute privilege on the state
ments referred to in the section, to extend the privilege to witnesses 
appearing before the committee and to extend the privilege to state
ments in any form. It implements Recommendation 14.10 (4) of the 
LRC Report.

Section 19 provides for a defence of qualified privilege. This privi
lege will arise where the communication was made by the defendant 
only to certain people in circumstances where the defendant had a
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duty to communicate, and the recipient a duty to receive, the 
information.

Section 20 provides that the defence of qualified privilege will be 
forfeited in certain circumstances, which, broadly speaking, relate to 
an abuse by the defendant of the privilege. The plaintiff must prove 
the abuse of the privilege. The court retains a discretion not to deem 
the privilege forfeit where in all the circumstances, the defendant 
acted reasonably in publishing the material. This implements recom
mendations 14.11 (5) and (6) of the LRC Report.

Section 21 extends qualified privilege to certain media reports of 
matters of public interest. The kind of reports protected by the 
section are listed in the Schedule. To avail of a defence, a publisher 
must show that the matter reported concerned an issue of legitimate 
public concern, that publication was intended for the public benefit, 
and that reasonable care was taken to ensure that the matter pub
lished was true. This defence will not be available in the proceedings 
for a declaratory judgment.

Section 22 establishes a defence to be known as comment based 
on fact, which is intended to replace the defence known as fair com
ment. It provides valuable protection for the expression of genuinely 
held opinions where those opinions are based on facts and further 
provides that where the defendant fails to establish the truth of the 
facts on which the comment is based, he or she may still avail o the 
defence if reasonable care was exercised in ascertaining the truth of 
those facts. The section is based on Recommendations 14.13 to 14.20 
of the LRC Report.

Section 23 sets out the criteria whereby facts and comments are to 
be distinguished, and implements Recommendation 14.21 of the 
LRC Report.

Section 24 provides for a defence of truth. This defence replaces 
the defence of justification. It provides that a defendant must, to 
avail of the defence, prove that the matter complained of was true, 
or substantially so. TTiis provision makes it clear that failure by a 
defendant to prove the literal truth of every minor detail in the publi
cation will not be fatal to his or her defence, and it implements 
Recommendation 14.22 of the LRC Report.

Section 25 provides that, where defamation proceedings are 
brought in respect of part or all of a publication, and the defendant 
proves the truth of some or all of the publication, then the defence 
of truth is established if the publication as a whole does not injure 
the plaintiffs reputation having regard to the elements which are 
true. The provision clarifies the law in relation to cases where a 
defendant proves the truth of some, but not all of the defamatory 
statement made, and implements Recommendation 14.23 of the LRC 
Report.

Chapter III

Damages and Related Matters

Section 26 provides that no damages, other than damages for finan
cial loss, will be awarded in a case where the defendant exercised 
reasonable care, before publication, to ascertain the truth of an alle
gation of fact. This section, which implements Recommendation 
14.26 of the LRC Report, relaxes the strict liability that has existed
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in relation to defamatory statements, and will provide significant pro
tection for the freedom of expression of the press and other media. 
It does not apply to applications for a declaratory judgment, because 
the court has no jurisdiction, having heard such an application, to 
award damages.

Section 27 provides guidelines to be taken into account by the 
court in making an award of general damages. The list is self- 
explanatory, and is based on Recommendation 14.30 of the LRC 
Report. In addition, it permits a defendant to introduce evidence 
bearing upon an aspect of the plaintiffs reputation to which the 
allegedly defamatory statement relates for the purpose of mitigating 
damages, and empowers the court to award damages for financial 
loss; it authorises the parties to make submissions to the court and 
to address the jury on the amount of general damages; and it requires 
the trial judge to direct the jury as to the issue of damages and give 
general guidance on the amount of damages the plaintiff might, if 
successful, be awarded.

Section 28 gives the court jurisdiction to award punitive damages. 
However, the circumstances in which this power may be exercised 
are limited to a situation where the plaintiff proves that the defend
ant intentionally published defamatory matter about the plaintiff 
knowing that it was false, or being recklessly indifferent as to its 
falsity. This provision is based on Recommendation 14.31 of the LRC 
Report.

Section 29 provides guidelines for the grant or refusal of an injunc
tion restraining publication of an allegedly defamatory statement. It 
limits the court’s power to restrain publication to cases where the 
statement is clearly and indefensibly defamatory, and the court is 
required to weight carefully any assertion by a defendant that he or 
she intends to defend the claim. Subsection (2) prevents the court 
from imposing a media blackout in relation to the granting of an 
injunction. This section implements Recommendations 14.32 and 
14.33 of the LRC Report.

Chapter IV 

Miscellaneous

Section 30 provides that a person who publishes defamatory matter 
in relation to a group of persons may be liable to an action brought 
by a member of that group under certain circumstances, and 
implements Recommendation 14.43 of the LRC Report.

Section 31 provides that only one cause of action will lie in respect 
of a multiple publication by the same person of defamatory matter, 
and that where substantially the same defamatory statements are 
made by a second person, proceedings may be brought against that 
second person within 30 days of the commencement of the first 
action. This period may be extended by the court, and where actions 
are brought against two defendants in accordance with this section, 
the defendants must be notified of the existence of each proceedings. 
It is based on Recommendations 14.57 and 14.58 of the LRC Report.

Section 32 is based on Recommendation 14.48 of the LRC Report, 
and provides that a body corporate shall have a cause of action in 
defamation in relation to financial loss it has incurred.

Section 33 deals with the special position of printers and distribu
tors of defamatory material. Subsection (1) provides that a printer of
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defamatory material who is not its publisher should only be held 
liable for a defamatory statement where he knew of, or was reck
lessly indifferent as to, the existence of the defamatory matter. This 
differs from Recommendation 14.49 of the LRC Report, which 
recommended that no action should lie against printers at all. It was 
considered that the law should provide for cases in which printers 
printed defamatory material in the full knowledge of what they were 
doing. The section further provides that an action cannot be brought 
against a distributor who is not the publisher unless he or she ignores 
a written demand by the plaintiff to stop the distribution of the mat
ter. Printers and distributors may also be liable if they refuse to dis
close to a plaintiff the identity of the publisher of defamatory matter. 
The latter two provisions are based on Recommendations 14.50 and 
14.51 of the LRC Report.

Section 34 implements Recommendation 14.53 of the LRC Report, 
and provides that proceedings in which no step has been taken by 
the plaintiff for one year from the date they were commenced may 
be dismissed.

Section 35 is based on Recommendation 14.52 of the LRC Report, 
and provides that proceedings for defamation may not be brought 
after the expiration of three years from the date on which the cause 
of action accrued.

Section 36 implements Recommendation 14.24 of the LRC Report, 
which addresses the rule established by the case Hollington v. Hew- 
thorn. This rule, which has caused difficulties in defamation proceed
ings in England, provides that evidence of a criminal conviction is 
not admissible in subsequent criminal proceedings. Section 36 pro
vides, for the avoidance of doubt, that in a case in which the question 
of whether a party to defamation proceedings had committed an 
offence is in issue, evidence as to his or her conviction for that 
offence will be conclusive evidence that he committed the offence.

PART III

Criminal Defamation

Section 37 abolishes the offences of seditious libel and obscene 
libel.

Section 38 provides that it shall be an offence to publish a false 
and defamatory statement in the knowledge that it is false. This 
offence does not apply where the statement concerns a body corpor
ate. The consent of the Director of Public Prosecutions, or of a judge 
sitting in camera, must be obtained before the prosecution is brought.

Section 39 sets out the penalties to which a person convicted of 
the offence of criminal defamation may be liable.

Section 40 makes the privileges which are available to a defendant 
in civil proceedings in defamation, available to a defendant in crimi
nal proceedings.

Section 41 provides a definition of “publication” in the context of 
the offence of criminal defamation.

Section 42 is similar to section 36. It provides for the admissibility 
of evidence of a previous criminal conviction, and is based on 
Recommendation 13 of the LRC Report on the Crime of Libel.
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Section 43 introduces into the law relating to contempt of court 
the principle that refusal to disclose the source of published infor
mation is not a contempt of court, except in circumstances where the 
disclosure is necessary in the interests of justice or national security 
or for the prevention of disorder or crime, and provides that the 
court only has power to compel disclosure in those limited circum
stances. It further provides, in subsection (2), that in any prosecution 
for contempt of court, the defendant must be acquitted unless the 
prosecution proves that the limited circumstances mentioned above 
apply to the case.

Section 44 applies the provisions of section 43 to offences under 
section 1 (2) of the Tribunals of Inquiry (Evidence) Act, 1921 as 
amended in 1979.

Section 45 provides for the citation and commencement of these 
sections.

The Schedule to the Bill lists matters of which fair and accurate 
reports in the media are accorded qualified privilege in accordance 
with section 21.

An Teachta Mlchedl Mac Dubhghaill, 
Feabhra, 1995.

Wt. P38954/B/2. 925. 2195. Cahill. (X28195). G.16.
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