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As passed by both Houses of the Oireachtas

EXPLANATORY AND FINANCIAL MEMORANDUM

Objects of Bill
The Bill proposes to enable individuals (“donors”) to grant powers 

of attorney over their property (“enduring powers of attorney”) 
which will take effect if they become mentally incapable. (At com­
mon law a power of attorney is revoked automatically in that event.) 
The persons granted enduring powers of attorney may then manage 
the property and affairs of those individuals subject to any conditions 
or restrictions contained in the instruments creating the powers and 
to the provisions of the Bill. The enduring power may also authorise 
certain personal care decisions to be taken on the donor’s behalf, 
such as where the donor should live, etc.

A number of safeguards are provided. There must be a statement 
by a doctor in the document creating the enduring power that in his 
or her opinion the donor had the mental capacity, at the time the 
document was executed, to understand the effect of creating the 
power. A solicitor (or a member of some other prescribed class of 
persons) must be satisfied that the donor had, in fact, this under­
standing and that the document was not being executed as a result 
of fraud or undue pressure. Specified persons must be given notice 
of the execution of the power, which will come into operation only 
when the donor is or is becoming mentally incapable and when, in 
the absence of valid objections by those persons, the power has been 
registered in the Office of Wards of Court. The registration may be 
cancelled in certain circumstances.

The Bill also proposes to amend the general law governing powers 
of attorney in a number of respects, including the provision of a 
simple form of general power of attorney.

PARTI

Preliminary and General

This Part contains standard provisions relating to short title, com­
mencement and interpretation generally (sections 1 and 2). A power 
of attorney is defined as an instrument signed by or by direction of 
a person (the donor) giving the donee power to act on behalf of the 
donor in accordance with the terms of the instrument. Section 3 is 
a technical provision regarding the making of a statutory declaration
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under section 18 or 19 by a company. It enables the declaration to 
be made by the person authorised or appointed to act for the com­
pany in the transaction concerned or in the execution of the power 
of attorney.

PART II

Enduring Powers of Attorney

Section 4 contains the definitions relevant to this Part of the Bill. 
“Attorney” is the term used in it for the donee of an enduring power, 
the characteristics of which are set out in section 5. “Mental inca­
pacity” is defined as incapacity by reason of a mental condition to 
manage and administer an individual’s own property and business 
and financial affairs and covers both mental incapacity associated 
with advancing age and brain damage resulting from an injury. The 
personal care decisions that a donor of an enduring power can auth­
orise the attorney to make are also specified. Applications or refer­
ences to the High Court under this Part must be made in a summary 
manner (subsection (2)). Subsection (3) provides that if any question 
arises as to what a donor might at any time be expected to do, e.g. 
what provision a donor might be expected to make for the needs of 
the attorney or any other person (see section 6 (4)), it will be 
assumed for this purpose that the donor had the mental capacity to 
do so.

Section 5 (1) defines an enduring power as a power of attorney 
which contains a statement by the donor to the effect that the donor 
intends the power to be effective during any subsequent mental inca­
pacity and which also complies with the provisions of this section and 
regulations made under it. Subsection (2) provides for regulations to 
be made by the Minister for Equality and Law Reform on various 
matters concerning enduring powers. The regulations will make pro­
vision for a number of safeguards in this regard, including a state­
ment by a solicitor (or a member of some other prescribed class of 
persons) that he or she, after interviewing the donor and making any 
necessary enquiries, is satisfied that the donor understood the effect 
of creating the power and also that he or she has no reason to believe 
that the document is being executed by the donor as a result of fraud 
or undue pressure. In addition, the regulations may require a state­
ment in the document by a doctor that in his or her opinion at the 
time the document was executed the donor had the mental capacity, 
with the assistance of such explanations as may have been given to 
him or her, to understand the effect of creating the power. They will 
require that notice be given to specified persons when the power is 
executed. Other requirements include the keeping of accounts by the 
attorney.

Subsection (3) enables a donor to appoint a person to act as 
attorney if the original attorney dies or will not act or is disqualified 
from acting. Subsection (4) provides that an attorney under an endur­
ing power must have attained 18 years and must not be a bankrupt, 
have been convicted of certain offences, be disqualified under the 
Companies Acts or be the owner of a nursing home in which the 
donor of the power resides, or a person residing with or in the 
employment of the owner, unless, in that case, the person is a spouse, 
parent, child or sibling of the donor. (“Owner” includes a person 
managing the home and a director, shadow director or shareholder in 
a company owning or managing it (subsection (11)). Any subsequent 
bankruptcy, conviction, disqualification or ownership of or by an 
attorney will invalidate the enduring power so far as that attorney is 
concerned (subsection (6) and sections 14 (3) and 14 (5)). However,
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an enduring power which relates, or to the extent to which it relates, 
to personal care matters will subsequently be invalidated only if the 
attorney is convicted of an offence against the donor’s person or 
becomes owner of a nursing home in which the donor resides 
(subsection (8)). Also eligible for appointment as attorneys are trust 
corporations within the meaning of section 30 of the Succession Act 
1965, e.g. companies empowered by their constitution to undertake 
trust business or approved non-profit bodies administering chari­
table, ecclesiastical or public trusts without remuneration. A power 
of attorney which gives the attorney a right to appoint a substitute 
or successor cannot be an enduring power (subsection (5)). If the 
attorney is the donor’s spouse, the enduring power will lapse, unless 
provided otherwise in the power, if the marriage is subsequently 
annulled or the parties separate or are the subject of an order under 
the Domestic Violence Act, 1996 or the marriage is dissolved outside 
the State and the divorce is recognised here (subsection (7)). It will 
also lapse if the High Court so directs when exercising any of its 
powers under the Lunacy Regulation (Ireland) Act 1871 (subsection
(9) ). An attorney may not validly disclaim an enduring power until 
he or she gives notice of the disclaimer to the donor (subsection
(10) ). After the power is registered the consent of the court is also 
required (section 11 (1) (b)).

Section 6 provides that an enduring power may give general auth­
ority to the attorney, in which case he or she may do anything in 
relation to the donor’s property and business or financial affairs that 
the donor may lawfully do by attorney, or it may merely give auth­
ority to do specified things on the donor’s behalf. Subject to any 
conditions or restrictions in the enduring power, the attorney can 
exercise any of the donor’s powers or discretions as a tenant for life 
(subsection (3)). Again, subject to those conditions or restrictions the 
attorney may act under the power for his or her own benefit or that 
of any other person but only to the extent that the donor might be 
expected to provide for his or her or that person’s needs (subsection 
(4)). Subsection (5) provides that the attorney may not make gifts of 
the donor’s property unless there is specific provision to that effect 
in the enduring power. If there is, the gifts must be limited to (a) 
gifts either of a seasonal nature or on birthdays or marriage anniver­
saries of persons (including the attorney) who are related to or con­
nected with the donor and (b) gifts to any charity to which the donor 
made or might be expected to make gifts. In either case the value of 
the gift must not be unreasonable having regard to all the circum­
stances and in particular the extent of the donor’s assets.

Subsection (6) enables a donor to confer authority on the attorney 
to make specified personal care decisions on his or her behalf. The 
authority is limited to the personal care decisions specified in section 
4 (1), e.g. where and with whom the donor should live, the donor’s 
diet and dress, etc. These decisions must be made in the donor’s best 
interests. Guidelines on how these interests are to be determined are 
given in subsection (7). For example, regard must be had to the past 
and present wishes and feelings of the donor, so far as these are 
ascertainable, and to the views of persons engaged in caring for the 
donor or interested in the donor’s welfare, such as the donor’s 
spouse, relatives or friends, so far as it is practicable and appropriate 
to consult any of them. It will be a sufficient compliance with the 
obligation imposed by the subsection if the attorney reasonably 
believes that what he or she decides is in the best interests of the 
donor.

Section 7 makes it clear that an enduring power will not come into 
operation until it has been registered in the Office of Wards of Court 
under section 10 and also that it will not be revoked by the donor’s
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subsequent mental incapacity. However, under subsection (2), once 
an attorney has applied for registration he or she may take action 
under the power to maintain the donor or prevent loss to the donor’s 
estate and to maintain himself or herself and other persons to the 
extent permitted by the enduring power and section 6 (4). The 
attorney may also make a personal care decision which cannot 
reasonably be deferred until the application has been determined. 
The court may also take action under the power prior to registration 
(section 8). A transaction between a person and an attorney who 
purports to be, but is not, acting under subsection (2) will be valid 
unless that person knows that the attorney is not so acting 
(subsection (3)).

Section 8 enables the court, before registration of an enduring 
power, to exercise any powers it could exercise on registration if it 
has reason to believe that the donor may be, or may be becoming, 
mentally incapable. Application to the court under this section may 
be made by any interested party whether or not the attorney under 
the power has applied for registration.

Section 9 and the First Schedule set out the procedure to be fol­
lowed by an attorney when he or she has reason to believe that the 
donor of an enduring power is or is becoming mentally incapable. 
Before applying to register the power, the attorney must give notice 
to the donor and specified persons and at the same time inform the 
Registrar of Wards of Court that it is intended to apply for regis­
tration. The specified persons are those who may be required by 
regulations under section 5 (2) (i) to be given notice by the donor of 
the execution of the power. If there is no such requirement or if 
giving such notice is not practicable or possible, not more than three 
relatives (from groups comprising the donor’s spouse, children, par­
ent, siblings, widows/widowers of the donor’s children, grandchildren 
and nephews and nieces — in that order) must be given notice. 
However, if there is more than one person in any of the groups and 
at least one of them would be entitled to be given notice, then all 
the persons in that particular group will have to be notified. The 
form of notice will be prescribed and will tell the person to whom it 
is given that he or she may object to the proposed registration within 
five weeks. It will also specify the grounds on which objection may 
be made.

Section 10 deals with the court’s power to register, or refuse to 
register, an enduring power. If a valid notice of objection has been 
duly received or if no one has been given notice of the application 
by the attorney or if there is reason to believe that grounds of objec­
tion can be established, the court will first make whatever enquiries 
are appropriate. The court may refuse the application on any of the 
following grounds:

—that the enduring power was not, or is no longer, valid
—that the donor is not or is not becoming mentally incapable
—that, having regard to all the circumstances, the attorney is 

unsuitable to be the donor’s attorney
—that fraud or undue pressure was used to induce the donor to 

create the power.

If a committee of the estate of the donor is in existence at the time 
of the application for registration the court may make whatever 
order appears to it to be proper in the circumstances (subsection (6)).

Section 11 sets out the effect of registering an enduring power. 
Once registered, the donor cannot revoke the power unless and until
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the court confirms the revocation; the attorney cannot disclaim with­
out the court’s consent; and the donor cannot extend or restrict its 
scope or give any valid consent or instruction (subsection (1)). These 
provisions apply for so long as the power is registered whether or 
not the donor is for the time being mentally capable (subsection (2)). 
The remaining subsections deal with the supply of attested copies of 
the power to the donor and others who were given notice of the 
application for registration; free inspection of the register by 
members of the public; and proof of registration.

Section 12 details the functions the court may exercise after regis­
tration of an enduring power. They include giving directions about 
the management or disposal by the attorney of the property and 
affairs of the donor; a personal care decision made or to be made 
by the attorney; rendering of accounts and production of records; 
remuneration and expenses of the attorney including the repayment 
of excessive, or payment of additional, remuneration (subsection (2)). 
The court may confirm a revocation of the registered power if satis­
fied that the donor was then mentally capable of revoking it 
(subsection (3)). Cancellation of the registration is provided for 
where the court is satisfied on a number of grounds, e.g. that the 
donor is mentally capable and likely to remain so, that the attorney 
is unsuitable or that fraud or undue pressure was used to induce the 
donor to create the power. On cancellation on either of the last two 
grounds the court will revoke the power. On any cancellation (other 
than on the ground of the donor being mentally capable) the power 
must be delivered up to be cancelled unless the court directs other­
wise (subsections (4) to (6)).

Section 13 provides protection for acts done by an attorney and 
transactions between an attorney and a third party in cases where 
either a registered enduring power did not, in fact, create a valid 
enduring power or the power has ceased to be in force and where 
neither the attorney nor the third party were aware of either circum­
stance at the time of those acts or transactions (subsections (1) to 
(3)). Subsection (4) deals with a subsequent transaction between the 
third party and a purchaser. It creates a presumption, as in the case 
of an ordinary power of attorney (see section 18 (4)), that the original 
transaction between the attorney and the third party was valid if it 
was completed within 12 months of the registration or if the third 
party makes a statutory declaration before or within three months of 
the completion of the purchase that he or she had no reason to doubt 
the attorney’s authority to dispose of the property in question. 
Knowledge that the court has confirmed a revocation of an enduring 
power by the donor will constitute knowledge of the revocation for 
the purposes of determining under section 18 whether acts or trans­
actions of an attorney or third parties are protected, but knowledge 
of an unconfirmed revocation will not constitute knowledge for those 
purposes (subsection (5)).

Section 14 and the Second Schedule contain the provisions neces­
sary to make this Part applicable to cases where joint attorneys or 
joint and several attorneys are appointed under the enduring power. 
(If attorneys are appointed jointly, one cannot act without the other 
or others; if appointed jointly and severally, any one of them can do 
so.)

PART III

Powers of Attorney Generally

Section 15 amends the law as to the execution of a power of 
attorney in two respects: if the donor is physically incapable of sign­
ing, it enables the power to be signed by some other person in the
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donor’s presence and by the donor’s direction (in such a case the 
signature must be witnessed by another person); and the instrument 
creating the power need not be under seal. Subsection (3) contains a 
saver for any other statutory requirements for witnessing powers of 
attorney and for the rules governing the execution of instruments by 
bodies corporate.

Section 16 (1) is designed to enable donors to grant a general 
power of attorney by executing the simple form of instrument speci­
fied in the Third Schedule. A power in this form will operate to 
enable the donee to do anything the donor can lawfully do by 
attorney. A general power may be in a form to the like effect as the 
specified form but it must be expressed to be made under this Act. 
Subsection (2) makes it clear that this general form of power of 
attorney cannot be used to delegate the functions of a trustee, per­
sonal representative or tenant for life under the Settled Land Acts.

Section 17 (1) re-enacts section 46 of the Conveyancing Act 1881, 
which authorised a donee of a power of attorney to execute or do 
any assurance, instrument or thing in and with his or her own name, 
signature and seal (where sealing is required) by the authority of 
the donor. Subsection (2) concerns the conveyance of an interest in 
property by a person authorised under a power of attorney given by 
a body corporate. In such a case the person may execute the convey­
ance either as provided in subsection (1) or by signing his or her 
name in the presence of at least one witness as acting on behalf of 
the body corporate and, in the case of a deed, by affixing his or 
her own seal. Subsection (3) authorises corporations aggregate, when 
donees of powers of attorney, to appoint persons to convey property 
on their behalf.

Section 18 replaces sections 8 and 9 of the Conveyancing Act 1882 
and relates to the protection of the donee of a power of attorney and 
third parties where a power of attorney is revoked. Subsection (1) 
deals with the protection of the donee. If a donee does not know 
that the power has been revoked, he or she will incur no liability 
by reason of the revocation either to the donor or any third party. 
Subsection (2) confers similar protection on a third party who has 
dealings with a donee of a power. Subsection (3) protects a third 
party where a power is expressed to be irrecoverable and to be given 
by way of security. In those cases the third party, unless he or she 
knows that it was not in fact given by way of security, is entitled to 
assume that the power can be revoked only with the concurrence of 
the donee and is protected unless he or she knows that it has been 
so revoked. Subsection (4) protects a purchaser deriving title from a 
third party who had dealings with the donee. If the title of the pur­
chaser depends on whether the third party knew that the power had 
been revoked, there will be a rebuttable presumption that the third 
party did not know of the revocation in two cases, ie. if the trans­
action was completed within 12 months after the power came into 
operation or if the third party, before or within 3 months after com­
pletion of the purchase, makes a statutory declaration that he or she 
did not, at the material time, know of the revocation.

Subsection (5) makes it clear that, for the purposes of this section, 
knowledge of a revocation includes knowledge of an event causing 
the power to be revoked, whether or not the person concerned knew 
that it had that effect. This, however, is without prejudice to subsec­
tion (3) under which a third party may assume that a power, if 
expressed to be irrevocable and to be given by way of security, can 
be revoked only with the concurrence of the donee. Subsection (6) 
defines “purchaser” for the purposes of this section and subsection 
(7) extends the provisions of this section to transactions occurring
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after the commencement of the Act, irrespective of the date of the 
power of attorney.

Section 19 gives specific protection to a person to whom a donee 
of a power of attorney transfers registered securities for the purposes 
of a stock exchange transaction. In such a case if the donee, on or 
within three months after the date of the transaction, makes a statu­
tory declaration that the power had not been revoked at that date, 
there will be a presumption in favour of the transferee that the power 
had not then been revoked.

Section 20 applies to a power of attorney expressed to be irrevo­
cable and to be given by way of security, whether the interest secured 
is a proprietary interest of the donee or an obligation owed to him 
or her. In such cases the power is irrevocable without the consent of 
the donee, thereby protecting the donee and any third party having 
dealings with the donee (subsection (1)). Subsection (2) provides that 
a power of attorney given to secure a proprietary interest may be 
given to the person entitled to the interest and also to the successors 
in title of that person. Those successors in title will become duly 
constituted donees of the power, without prejudice to any right to 
appoint substitutes given by it. This section applies to powers of 
attorney whenever created (subsection (3)).

Section 21 provides for proving a power of attorney by production 
of the original instrument or a certified copy. The copy must be certi­
fied by a solicitor or member of an approved stock exchange or in 
such other manner as the court approves. If the power has been 
deposited in the Central Office of the High Court, an attested copy 
will suffice (subsection (1)). It is immaterial how many removes there 
are between the copy and the original or by what means (including 
faxing) the copy was produced (subsection (2)).

Section 22 re-enacts section 48 of the Conveyancing Act 1881, 
which authorised the deposit of powers of attorney in the Central 
Office of the High Court. Any person may inspect the file of such 
powers and obtain an attested copy of a power.

Section 23 provides that any purchaser of an interest in land is 
entitled to be furnished by the vendor with any power of attorney 
which affects the purchaser’s title, or a certified copy thereof, free of 
expense.

PART IV 

Miscellaneous

This Part contains standard provisions relating to the laying of 
orders and regulations under the Bill before each House of the 
Oireachtas and to the repeals, which are listed in the Fourth 
Schedule.

Financial and Staffing Implications 
The Bill has no financial or staffing implications. It will not involve 

any additional charge on the Exchequer.

An Roinn Comhionnanais agus Athchdirithe Dll, 
Bealtaine, 1996.

Wt. P45468/B/5. 850. 5/96. Cahill. (X29402). G.16.
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