
AN BILLE UM FHOREIGEAN BAILE, 1995 
DOMESTIC VIOLENCE BILL, 1995

EXPLANATORY MEMORANDUM

General
1. The Bill proposes to amend the law on the protection of per

sons from violence in the home. It extends the law on “barring 
orders’’ and “protection orders” (at present confined to spouses and 
their children) to wider classes of person including cohabitants and 
their children; it gives the court power to order long term protection 
orders called “safety orders”; it gives the health boards new powers, 
subject to conditions, to apply to the court for orders under the Bill; 
it increases the penalties for breaches of orders of the court; and it 
gives the Gardai new powers of arrest to deal with cases of domestic 
violence.

Present Law
2. Barring and protection orders under the Family Law 

(Protection of Spouses and Children) Act, 1981 are granted by the 
District and Circuit Courts where the safety or welfare of the appli
cant spouse or any dependent child warrants it. The barring order 
operates to bar a violent spouse from the home. The protection order 
is an interim-type order to protect the spouse and children between 
the period of making the application for a barring order and determi
nation of the application by the court. It does not bar the spouse 
from the home. A breach of a barring or protection order is a crimi
nal offence punishable on summary conviction by a Fine of up to 
IRJE200 or imprisonment for up to six months or both. The Gardai 
have powers of arrest without warrant for breaches of barring and 
protection orders. The District Court has jurisdiction to grant a 
barring order for up to twelve months. The Circuit Court may grant 
a barring order for any period.

Main Features of the Bill
3. The Bill repeals and re-enacts with amendments the 1981 Act.

4. The main features of the Bill are as follows.

(fl) The Bill empowers the courts to grant a barring order 
against a respondent who is a spouse, cohabitant or adult 
child of the applicant subject to conditions (section 3).

(6) Barring orders will be available on an interim ex-parte basis 
in situations of extreme emergency, subject to conditions 
(section 4).

(c) The District Court will have jurisdiction to make a barring 
order for three years whilst the Circuit Court will, as at 
present, have unlimited jurisdiction (section 3).
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(d) The Bill empowers the courts to grant a new-type order
called a safety order. It will in effect be a long-term pro
tection order available to or against all members of a 
household. It may be sought as a remedy in its own right 
and not as an interim-type order pending the making of 
a barring order. The District Court will have jurisdiction 
to make a safety order for five years, renewable on appli
cation for a further five years. The Circuit Court will have 
unlimited jurisdiction (section 2).

(e) Protection orders will be available as an interim-type order
pending the determination of an application for a barring 
order. They will also be available pending the determi
nation of an application for a safety order (section 5).

(/) The health boards, subject to conditions, will have new pow
ers to apply for barring orders, protection orders or safety 
orders on behalf of victims of domestic violence (section 
6).

(g) Breaches of barring, protection or safety orders will be pun
ishable on summary conviction by a fine of up to 
IR£1,500 or imprisonment for up to one year or both 
(section 17).

(/i) The Gardai will have new powers to arrest without warrant 
in cases of domestic violence. They will continue to have 
powers of arrest without warrant for breaches of barring 
and protection orders and that power is being extended 
to breaches of safety orders. The Bill enables the Gardai 
to enter a household to effect an arrest for breach of 
those orders and where there is an assault or such assault 
is suspected (section 18).

Provisions of the Bill
5. Section 1 contains the definitions. A “dependent person” 

means the natural or adoptive child of the applicant or the respon
dent or a child in respect of whom either act in loco parentis. The 
person ceases to be a dependent person on reaching full age (i.e. 18 
years unless married) unless the child has a physical or mental dis
ability to such extent that it is not reasonably possible for him or her 
to live independently of the applicant; the court means the Circuit 
Court or the District Court.

6. Safety Order: Section 2 empowers the court to grant a new type 
of order called a “safety order” where the safety or welfare of the 
applicant or any dependent person so requires. It has the same effect 
as a protection order has under the 1981 Act (it will fall short of 
barring the respondent from the home) with the difference that it 
may be sought as a remedy in its own right and not as an interim- 
type order pending the making of a barring order.

7. Subsection (1) prescribes the classes of person who may apply 
for a safety order. They are the spouse of the respondent; a person 
who has cohabited (i.e. lived as husband or wife) with the respondent 
for an aggregate period of six months during the twelve month per
iod immediately prior to the application; or a parent of the respon
dent. The applicant may also include a person of full age who resides 
with the respondent otherwise than on a basis which is not primarily 
contractual and subsection (1) (b) sets out factors to which the court 
must have regard in determining whether or not a relationship falls 
into this category. A health board may also apply for a safety order 
on behalf of a person by virtue of section 6. Subsection (2) empowers
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the court, where it is of the opinion that there are reasonable grounds 
for believing that the safety or welfare of the applicant (or dependent 
person) so requires, to grant a safety order which may direct the 
respondent (a) not to use or threaten to use violence against, molest 
or put in fear the applicant or a dependent person, and (b) not to 
watch or beset the place where the applicant or dependent person 
resides (if the respondent is not residing there).

8. The remaining subsections contain ancillary provisions. Subsec
tion (3) empowers the court to vary a safety order at the request of 
the applicant, the respondent, a health board which made the orig
inal application or a person who is no longer a dependent person. 
Subsection (4) provides for variation by the original court, even of 
an order made by a higher court on appeal from that original court. 
Subsection (5) limits the duration of an order granted by the District 
Court, or the Circuit Court on appeal from the District Court, to a 
maximum of five years. Subsection (6) empowers the court to renew 
a safety order. Subsection (7) prohibits the court from granting a 
safety order in lieu of a barring order unless there is an application 
for a safety order before the court concerning the same matter.

9. Barring Order: Section 3 (1) defines the classes of person who 
may apply for a barring order. They are the spouse of the respon
dent; a person with whom the respondent has cohabited for a con
tinuous period of at least six months during the period of seven 
months immediately prior to the application; or a parent of the 
respondent. The health board may also apply for an order on behalf 
of a person by virtue of section 6. Subsection (2) empowers the court, 
where there are reasonable grounds for believing that the safety or 
welfare of an applicant or dependent person so requires, to make a 
barring order. The court in deciding whether to make an order must 
take into account the welfare of any child (dependent person) of the 
respondent. Subsection (3) provides that a barring order may, if the 
court thinks fit, prohibit the respondent from threatening or molest
ing the applicant (or dependent person) or watching or besetting his 
or her place of residence.

10. Subsection (4) prohibits the court from granting a barring 
order where the respondent (not being a spouse) has a legal or ben
eficial interest in the home but the applicant has no such interest or 
the applicant’s interest is, in the opinion of the court, less than that 
of the respondent. Subsection (5) adds a general saver which protects 
the rights of persons other than the applicant or the respondent who 
may have a legal or beneficial interest in the place in respect of which 
a barring order is made.

11. Subsections (6) to (10) contain ancillary provisions on lines 
similar to those in subsections (3) to (7) of section 2 with the excep
tion that the maximum duration of a barring order granted or 
renewed by the District Court is three years (subsections 8 and 9). 
Subsection (11) provides that for the purposes of subsections (2) and 
(3) an applicant or a dependent person who would, but for the 
respondent’s conduct, be residing at a place shall be treated as resid
ing at that place.

12. Interim Orders: Section 4 deals with interim barring orders 
which may be granted by the court in exceptional circumstances and 
on an ex parte basis pending the determination of an application for 
a barring order. Prior to making an interim order, the court must be 
of opinion that there are reasonable grounds for believing that (a) 
there is an immediate and serious risk of significant harm to the 
applicant or dependent person if the order is not made immediately; 
(b) it is likely that the applicant will be deterred or prevented from
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pursuing the application if an order is not made immediately; and 
(c) the granting of a protection order would not be sufficient to pro
tect the applicant or any dependent person. Section 5 re-enacts the 
existing law in relation to protection orders which may be granted 
pending the determination of an application for a barring order. A 
protection order may also be made pending the determination of an 
application for a safety order.

13. Health Boards: Section 6 allows health boards to apply for a 
safety order or a barring order on behalf of an aggrieved person.

14. Subsection (1) specifies the circumstances in which a health 
board can apply for a safety order or a barring order by virtue of 
section 6. The section applies where a health board (a) becomes 
aware of an incident or incidents which in its opinion puts into doubt 
the safety or welfare of the aggrieved person; (b) has reasonable 
cause to believe that an aggrieved person has been subjected to viol
ence or otherwise put in fear of his or her safety or welfare; (c) has 
reasonable grounds for believing that a person, in the circumstances, 
would be deterred or prevented from applying for a barring order or 
a safety order on his or her own behalf or on behalf of a dependent 
person; and (d) considers it appropriate to apply for an order having 
ascertained as far as reasonably practicable the wishes of the 
aggrieved person.

15. Subsection (2) gives the power to the health board to apply 
for a safety order or a barring order and subsection (3) provides 
that the court shall consider the wishes of the aggrieved person in 
determining whether, and if so to what extent, to exercise its func
tions under sections 2 (safety orders), 3 (barring orders), 4 (interim 
barring orders), 5 (protection orders) or 13 (discharge of orders). 
Where the aggrieved person is a dependent person, the court will 
have regard to the wishes of that person where it considers it appro
priate to do so.

16. The effect of subsection (4) is that the health board will not 
have to comply with conditions (a) and (b) where the aggrieved per
son is a dependent person if the court is of the opinion that there is 
reasonable cause to believe that such person has been or is being 
assaulted, ill-treated, sexually abused or seriously neglected or such 
person’s health, development or welfare has been, is being or is likely 
to be avoidably impaired or seriously neglected and that, if the order 
is made, the likelihood of harm to such person will not arise or will 
be materially diminished.

17. Subsection (5) provides that the court shall not make an order 
for the protection of a dependent person unless the health board 
satisfies the court that there is a parent within the home who is wil
ling and able to provide reasonable care for the dependent.

18. Subsection (6) assigns the functions conferred on a health 
board under section 6 to the chief executive officer of the board. The 
subsection also extends the definition of “chief executive officer” to 
include a person acting as deputy chief executive officer in accord
ance with section 13 of the Health Act, 1970.

19. Section 7 provides for a link between the barring or safety 
order remedy in the Bill and remedies under the Child Care Act, 
1991. Subsection (1) allows the court of its own motion or on appli
cation to it to adjourn proceedings for any order provided for in the 
Bill to enable investigations to be carried out by a health board into 
the circumstances of a dependent person concerned. The court may 
in the proceedings give directions under the 1991 Act as to the care,
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custody or supervision of a dependent person while proceedings are 
so adjourned (subsection (2)). On carrying out an investigation of 
the dependent person’s circumstances under a direction from the 
court by virtue of subsection (1) the health board must consider 
whether or not remedies alternative to a barring or a safety order 
might be more appropriate, namely, a supervision order or a care 
order or services or assistance to the person or family (subsection 
(3)). The health board must report to the court on the outcome of 
its investigation. If it chooses not to apply for a care order, it must 
indicate its reasons for so deciding and indicate any service or assist
ance it has provided for the person or his or her family and any other 
action it proposes to take (subsection (4) ). The provisions of section 
7 do not apply where the application is made by a health board itself 
in accordance with section 6. The assumption is that the health board 
will already have considered the range of options open to it prior to 
making an application in respect of a dependent person.

20. Section 8 ensures that the provisions of section 9 (2) of the 
Family Home Protection Act, 1976 shall apply between the making 
of an application for a barring order or a safety order by a spouse 
and its determination by the court. The said section 9 (2) restricts 
the right of a spouse to remove household goods without either the 
consent of the court or the permission of the other spouse pending 
the determination of matrimonial proceedings.

21. Section 9 provides for the hearing of applications under var
ious acts together in the proceedings provided for in the Bill. The 
proceedings under the various acts are set out in subsection (2) and 
include proceedings in relation to the family home, guardianship, 
maintenance and child care.

22. Section 10 provides for the taking effect of safety, barring, 
interim barring or protection orders upon notification to the respon
dent either orally or in writing. Section 11 requires the court to send 
a copy of an order (or a variation or a discharge order) to the appli
cant, the respondent, a health board where the health board makes 
the application and to the member of the Garda Siochana in charge 
of the Garda station for the area in which the applicant is resident. 
Where the order in question is a variation or discharge of an order 
and the applicant has previously resided elsewhere a copy must also 
be sent to the Garda station which has a copy of the previous order. 
Where the order in question is made on the application of or for the 
protection of a person who is not of full age a copy of the order must 
also be sent to the health board for the area in which the dependent 
person resides.

23. Section 12 prevents an appeal against a barring order or a 
safety order from staying the operation of the order unless the court 
that made it or the appeal court so decides (subsection (1) ). An 
appeal from a protection order or an interim barring order will not 
operate as a stay (subsection (2) ).

24. Section 13 empowers the court to discharge an order on the 
application of any of the parties to the original proceedings or a 
person who is no longer a dependent person. Subsection (1) specifies 
those who may apply. The court must be satisfied that the “safety 
and welfare” of the person will not be prejudiced as a result of dis
charge of an order. Subsection (2) authorises a court determining 
any matrmonial cause or matter such as a judicial separation or any 
proceedings under the Guardianship of Infants Act, 1964 to dis
charge an order against one of the parties. Subsection (3) authorises 
the discharge of an order by the court, even where the original order 
was made by a higher court on appeal from that court.
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25. Section 14 provides for the exercise of jurisdiction by the Cir
cuit Court and the District Court under the Act and section 15 auth
orises the making of rules of court for the purpose of ensuring that 
applications may be dealt with expeditiously. Section 16 provides 
that civil (as opposed to criminal) proceedings under the Act shall 
be heard otherwise than in public. All proceedings under the Bill 
will be as informal as practicable and consistent with the admin
istration of justice.

26. Section 17 makes it a criminal offence for a respondent to 
breach a safety order, a barring order, an interim barring order or a 
protection order or while a barring order or an interim barring order 
is in force to refuse to permit the applicant or dependent person to 
enter or remain in the home. It provides, on summary conviction, for 
a fine of up to £1,500 or a term of imprisonment of up to twelve 
months or both. The section provides a saver for application of the 
law as to contempt of court or any other liability that may be 
incurred by the respondent.

27. Section 18 (1) gives, in respect of an offence under section 17, 
a power of arrest without warrant on a complaint being made to a 
Garda by or on behalf of the applicant for a safety order, a barring 
order, an interim barring order or a protection order and a power to 
enter, if need be by force, any place where the Garda with reasonable 
cause suspects the respondent to be.

28. Subsection (2) gives Gardai a power of arrest without warrant 
in domestic violence cases involving assault occasioning actual or 
grievous bodily harm or malicious wounding where a safety order or 
a barring order could be applied for. The Garda may, for the purpose 
of making the arrest enter, if need be by force, and search any place 
where the Garda with reasonable cause suspects the culpable person 
to be.

29. Section 19 provides that the costs of proceedings under the 
Bill shall be at the discretion of the Court. Section 20 makes certain 
amendments to the Judicial Separation and Family Law Reform Act, 
1989 consequent on the repeal (under section 22) of the Family Law 
(Protection of Spouses and Children) Act, 1981.

30. Section 21 re-enacts section 16 of the 1981 Act. Subsection (1) 
ensures that any rights of a respondent under the Landlord and Ten
ant Acts, the Housing (Private Rented Dwellings) Acts, 1982 and 
1983 or the Statutes of Limitation, 1957 and 1991 are preserved for 
any period during which he or she has been barred from the family 
home. Subsection (2) adds a saver for any estate or interest of the 
respondent or any other person.

31. Section 22 contains the repeals and transitional provisions. 
Subsection (1) repeals the Family Law (Protection of Spouses and 
Children) Act, 1981. The remaining provisions of the section deal 
with orders in force under the 1981 Act or applications pending when 
this Bill is enacted. Orders in force at that date may be varied or 
discharged under the Bill and pending applications may also be dealt 
with.

32. Sections 23, 24 and 25 are standard provisions concerning, 
respectively, expenses, commencement and short title of the Bill.

Implications for Women
33. Since women — not men — are normally the victims of dom

estic violence, women will be the main beneficiaries of the provisions 
of this Bill.
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34. The Bill is drafted in gender neutral terms.

Financial and Staffing Implications
35. The Bill may have financial and staffing implications for the 

courts, health boards and the Legal Aid Board the extent of which 
can only be quantified in the light of experience of operation of the 
provisions of the Bill.

An Roinn Comhionannais agus Athchoirithe Dli, 
Meitheamh, 1995.

Wt. P38954/B/5. 925. 5/95. Cahill. (X28500). G.16.
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