
AN BILLE UM IDIRGHABHALAITHE INFHEISTfoCHTA,
1995

INVESTMENT INTERMEDIARIES BILL, 1995

EXPLANATORY MEMORANDUM

This Bill will enable the Minister for Enterprise and Employment 
and the Central Bank (the Bank) to act as supervisors for investment 
business firms. Broadly the Minister for Enterprise and Employment 
will be the supervisor for investment intermediaries offering invest
ment services other than insurance services, who do not have dis
cretionary control over client funds and who deal only in certain 
defined investment products. The Central Bank will be the super
visor for other investment business firms. The Bill will meet obli
gations arising from the EU Investment Services and Capital 
Adequacy Directives.

Part I of the Bill contains commencement provisions and defini
tions, and designates supervisory responsibilities. Part II deals with 
the authorisation of investment business firms. Regulation and 
supervision of investment business firms are dealt with in Part III. 
Investment product intermediaries are covered in Part IV. Parts V 
and VI concern the responsibilities of auditors, probity, codes of con
duct, compensation and bonding, and acquisition and disposal of sig
nificant shareholdings in authorised investment business firms. Part 
VII provides for a self-regulatory structure for firms of accountants 
which may be exempted, in certain circumstances, from the appli
cation of the Investment Services Directive. Part VIII deals with 
enforcement, including the appointment of inspectors, and with 
offences and penalties. Part IX extends the definition of “investment 
company” in the Companies Act, 1990 to include closed-ended 
investment companies.

PARTI

Preliminary and General

Section 1 gives the short title of the Act (the Investment Intermedi
aries Act, 1995) and provides for commencement of its provisions.

Section 2 defines relevant terms. The most important definitions 
are as follows. Investment business firm is defined as a person pro
viding investment advice or certain investment business services to 
third parties on a professional basis. Investment business services 
include a number of services provided in relation to investment 
instruments. Investment instruments include securities and derivative 
instruments traded on domestic and international financial markets.

Certain entities are excluded from the definition of investment 
business firm. These include the Minister for Finance (the Minister),
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the National Treasury Management Agency and An Post (but only 
when it is acting on behalf of the State). Member firms of stock 
exchanges, banks, insurance undertakings and certain collective 
investments are also excluded from the definition: these are already 
catered for under existing or proposed legislation. Solicitors with a 
valid practising certificate are also excluded where any investment 
business services or investment advice which they provide are pro
vided in an incidental manner in the course of their normal activities. 
Such solicitors are regulated in respect of such business by the Law 
Society of Ireland under existing legislation. However, the Bill pro
vides that in certain specified circumstances the Minister may by 
regulation bring such solicitors within the scope of the definition of 
investment business firm.

Section 3 sets out how notices and other documents authorised or 
required under the Act are to be served.

Section 4 defines the responsibilities, as supervisory authorities, of 
the Minister for Enterprise and Employment and the Central Bank. 
The types of firm which each supervisory authority will regulate are 
specified, but provision is made to allow the supervisors to make 
arrangements between themselves for the regulation of firms, in 
order to avoid overlaps.

Section 5 provides that, where it is necessary to do so arising out 
of a Council of Ministers decision under Article 29 of the Investment 
Services Directive, the Minister may make regulations to amend 
definitions in the Act or to specify areas in which supervisory auth
orities in Ireland must exchange information with competent auth
orities in EU Member States.

Section 6 provides that the expenses incurred by the Minister and 
the Minister for Enterprise and Employment in the administration 
of the Act are to be met from moneys provided by the Oireachtas. 
The Bank’s expenses are to be met from the Bank’s general fund, 
except where otherwise provided for by statute.

Section 7 provides that regulations made under the Act shall be 
laid before the Houses of the Oireachtas.

PART II 

Authorisation

Section 8 designates the Central Bank and the Minister for 
Enterprise and Employment as the competent authorities in the 
State for the purposes of the Investment Services and Capital 
Adequacy Directives.

Section 9 makes it an offence for a person to act as or to claim to 
be an investment business firm unless that person is acting within the 
terms of an authorisation to do so given by a supervisory authority 
under the Act or by the competent authority of another Member 
State under the Investment Services Directive, or unless the person 
has been deemed to be authorised under the Act.

Section 10 allows a supervisory authority to grant, subject to con
ditions or otherwise, or to refuse to grant, authorisation to a person 
to act as an authorised investment business firm. When a supervisory 
authority refuses authorisation it must notify the proposed invest
ment business firm, which may appeal to the High Court (the Court) 
within 21 days. The section also sets out requirements a proposed
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investment business firm must meet in order to obtain authorisation 
and empowers a supervisory authority to impose requirements in 
respect of, for example, the level of capital to be maintained by an 
authorised investment business firm. An authorisation granted to an 
investment business firm shall specify the classes of investment busi
ness services which the firm may provide.

It will be an offence to apply for authorisation knowingly using 
false or misleading information.

Section 11 requires a supervisory authority to comply with requests 
from the European Commission to limit or suspend decisions where 
the applicant for authorisation is the subsidiary of a parent company 
governed by the laws of a non-EU Member State, or where a trans
action takes place whereby an authorised investment business firm 
would become such a subsidiary.

Section 12 requires an authorised investment business firm wishing 
to establish a branch in another EU Member State to inform the 
supervisory authority of the address of the proposed branch, the 
names of its managers and the proposed programme of operations. 
The supervisory authority will communicate this information to the 
relevant authorities of the other EU Member State within three 
months (so permitting establishment of the branch). The section also 
obliges an authorised investment business firm wishing to provide 
services in another Member State for the first time, to supply infor
mation about its proposed operations to the supervisory authority 
which will be communicated, within a month, to the relevant com
petent authority in the other Member State. These provisions are in 
accordance with the provisions of the Investment Services Directive 
in relation to freedom to supply services.

Section 13 allows investment business firms which are in existence 
on the day before the section comes into effect three months from 
its coming into effect to apply to a supervisory authority for authoris
ation under section 10. Pending the decision of the supervisory auth
ority, such firms shall stand authorised under the Act and the super
visory authority may impose conditions and requirements on them 
and issue directions to them. These persons will have the right to 
appeal conditions or requirements to the Court.

Section 14 provides that the supervisory authority may make its 
authorisation of an investment business firm subject to conditions, 
either at the time of approval or afterwards, provided that the con
ditions do not contravene guidelines issued by the Minister. An 
investment business firm will have the right to appeal to the Court 
against the imposition of any condition.

Section 15 provides that a supervisory authority may require that 
any proposed amendment to the memorandum or articles of associ
ation of an authorised investment business firm shall not be made 
without its prior consent in writing. If the supervisory authority ref
uses to consent to any such amendment, it must notify its refusal and 
the reasons for it to the firm, which may appeal to the Court within 
21 days.

Section 16 allows a supervisory authority to revoke the authoris
ation of an investment business firm if the firm has so requested, or 
if the firm has failed to operate within 12 months of authorisation, 
or if it has been inactive for a period of more than 6 months, or if it 
is being wound up. In addition, a supervisory authority may apply to 
the Court for an order revoking the authorisation of a firm in the 
interests of the orderly regulation of investment business firms or to



protect investors, or where the firm has been convicted on indictment 
of an offence under this Act or any Act under which a supervisory 
authority exercises a statutory function, or of an offence which 
involves fraud, dishonesty or breach of trust.

The supervisory authority may also apply to the Court for an order 
revoking authorisation if circumstances have changed since the auth
orisation such that the supervisory authority would now take a differ
ent decision in the matter, or if an authorisation was obtained 
through false or misleading statements, or if the firm no longer com
plies with the conditions under which the authorisation was granted, 
or which were subsequently imposed, or if a firm has failed to comply 
with a material requirement of the Act.

Furthermore, the supervisory authority may apply to the Court for 
an order revoking authorisation if the firm no longer complies with 
the capital or other financial requirements laid down by the supervis
ory authority from time to time, or is unable or likely to become 
unable to pay its debts or suspends payments lawfully due, or if a 
director, manager or qualifying shareholder no longer fulfils the fit
ness and probity conditions set out by the supervisory authority and 
the concerns expressed by the supervisory authority in respect of that 
person have not been addressed, or if the firm has breached a code 
or rules of conduct under section 37, or has structured itself in such 
a way as to render itself or its associates incapable of being super
vised to the supervisory authority’s satisfaction, or if it has failed to 
comply with a condition or requirement imposed under the Act and 
the supervisory authority is of the opinion that its stability and 
soundness are materially affected by that failure.

The supervisory authority must notify an authorised investment 
business firm of its intention to revoke, or to apply to the Court to 
revoke, its authorisation and must state the reasons for its intention.

Investment business firms whose authorisation has been revoked 
will continue to be responsible for arranging the discharge of all con
tracts entered into before the announcement of revocation unless 
the supervisory authority states otherwise. Where the firm whose 
authorisation has been revoked is not being wound up, the supervis
ory authority must be informed of the arrangements being made to 
discharge liabilities and the firm will continue to be subject to the 
duties and obligations imposed by the Act until the supervisory auth
ority is satisfied that its liabilities and duties have been discharged.

Where such a firm has failed to notify the supervisory authority of 
the arrangements being made to discharge liabilities, or where the 
arrangements are unsatisfactory, the supervisory authority may 
direct the firm to refrain from creating liabilities, dealing with or 
disposing of assets, engaging in transactions or making payments 
without the prior authorisation of the supervisory authority. The 
supervisory authority may apply to the Court if the direction is not 
complied with and the Court may confirm, set aside or vary the 
direction.

In cases where authorisation is revoked and the firm is being 
wound up, the section contains provision to impose on the liquidator 
duties similar to those set out in the two preceding paragraphs.

The supervisory authority must publish notice of the revocation of 
an authorisation within 28 days. A firm whose authorisation has been 
revoked must cease to operate as an authorised investment business 
firm and it will be an offence for a former authorised investment 
business firm to operate as an authorised investment business firm.
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Section 17 provides that each supervisory authority shall keep a 
register of investment business firms which it supervises and shall 
arrange that all such registers be available for inspection by the pub
lic at a single location. A list of all the firms deemed to be authorised 
under section 26 of the Act shall also be maintained by the supervis
ory authorities and shall be kept, for inspection, at this location.

Section 18 enables a supervisory authority to require an investment 
business firm to maintain a proportion of its assets in liquid form 
and to maintain an asset:liability ratio as specified by the supervisory 
authority. A supervisory authority may require that the assets or liab
ilities or part thereof of associated undertakings should be taken into 
account in assessing the assets and liabilities of an investment busi
ness firm. Requirements may include any requirement necessitated 
under the Capital Adequacy Directive.

Section 19 obliges an investment business firm to maintain such 
books and records for such length of time as a supervisory authority 
specifies and failure to comply with this obligation will be an offence.

PART III

Regulation and Supervision of Investment Business Firms

Section 20 provides that supervisory authorities will administer the 
system of regulation and supervision of investment business firms in 
the interests of investor protection and of the orderly and proper 
regulation of investment business firms and financial markets and 
subject to guidelines which may be issued by the Minister. Any such 
guidelines will be published in the Iris Oifigiuil.

The supervisory authority may commission an independent assess
ment of the capacity of an investment business firm to engage in a 
particular activity.

The Minister may, in consultation with the supervisory authorities, 
prescribe fees for supervision by the supervisory authorities. He may 
also prescribe a fee to accompany an application for authorisation, 
but must publish details of the fee he proposes and consider any 
representations made to him about it.

The supervisory authorities must co-operate with each other and 
with the competent authorities in other EU Member States so that 
the responsibilities of each competent authority may be effectively 
discharged.

The section also provides that a competent authority in another 
Member State may, having notified the supervisory authorities, 
inspect or investigate the business of an investment business firm 
supervised by it which is operating in this State in order to verify 
information referred to in Article 23(3) of the Investment Services 
Directive.

Section 21 equips the supervisory authorities with a general auth
ority to issue directions to investment business firms and their direc
tors and management in the interests of proper and orderly regu
lation of investment business firms or the protection of investors.

In addition, where the supervisory authority believes that an 
investment business firm is or is likely to become unable to pay its 
debts, or is not maintaining adequate capital, or fails to comply with 
conditions or requirements imposed under the Act in such a way as



to lead the supervisory authority to conclude that the stability or 
soundness of the investment business firm is affected, or is con
ducting business in a manner that jeopardises client funds, then the 
supervisory authority may direct, for a period not exceeding twelve 
months, that the investment business firm suspend trading and the 
making of payments, and refrain from disposing of and acquiring 
assets or liabilities and from soliciting or carrying on business except 
as authorised by the supervisory authority. The First Schedule to the 
Act contains supplementary provisions in relation to a direction by 
a supervisory authority under this section and provides for appeals 
to the Court against such a direction. The supervisory authority may 
apply to the Court for confirmation of a direction and where a direc
tion issued by a supervisory authority under this section is not being 
complied with, the supervisory authority shall apply to the Court for 
such confirmation. While a direction under this section is in force 
no winding-up proceedings may be taken and no receiver may be 
appointed or assets seized without the prior permission of the Court.

Section 22 enables a supervisory authority to apply to the Court 
for an order winding up an investment business firm (or a decree of 
dissolution in the case of a partnership or an adjudication of bank
ruptcy in the case of a sole trader). It may do so if it believes the 
entity is or is likely to become unable to meet its obligations to its 
clients or creditors, or if its approval or authorisation under the Act 
has been revoked and it has ceased to operate in the capacity in 
which it was approved or authorised, or if it is in the interest of 
the proper and orderly regulation of investment business firms or 
necessary for the protection of investors or if the entity has failed to 
comply with a direction given by a supervisory authority.

Where an authorised, or former authorised, investment business 
firm, is being wound up voluntarily, and the supervisory authority 
has reason to believe that any of the grounds detailed in the previous 
paragraph exist which would allow the supervisory authority to apply 
to the Court for a winding-up, the supervisory authority may apply 
to have such investment business firm wound up by the Court.

Where the winding-up of such an investment business firm is 
sought by a person other than a supervisory authority, the supervis
ory authority must be notified and will be entitled to be heard on 
the matter.

Where such investment business firm is being wound up, any docu
ment which is required to be sent to a creditor must also be sent 
to the supervisory authority. The supervisory authority may send a 
representative to any meeting of creditors and appoint a representa
tive to a committee of inspection.

Section 23 makes it an offence to cause to be advertised investment 
business services or investment advice or for a firm to hold itself out 
as an investment business firm unless the firm is entitled to provide 
such services under the Act.

In the interests of the orderly and proper regulation of investment 
business firms or the protection of investors, a supervisory authority 
may impose conditions about advertising in authorising investment 
business firms and may set out rules about advertising by authorised 
investment business firms.

A supervisory authority may require investment business firms to 
publish specified information or display specified information at their 
premises and the Minister may prescribe information to be displayed 
by such firms at their premises.
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If a supervisory authority considers it expedient in the interests of 
the proper regulation of investment business firms or the protection 
of investors, it may give an investment business firm a direction 
about the matter and form of any advertisement or to withdraw an 
advertisement or cease advertising. Such a direction may for example 
prohibit the investment business firm from issuing advertisements of 
any specified description or require it to modify advertisements or 
to include specified information in any advertisement.

A supervisory authority may direct the publication of a correction 
of an advertisement issued in contravention of this section or of the 
fact that an offence under this section has taken place or that there 
has been a breach of a condition or requirement under this section. 
A supervisory authority may itself publish advertisements correcting 
misleading aspects of advertisements published by investment busi
ness firms.

An agreement entered into after the issue of an advertisement 
which is in contravention of a direction under this section or is in 
breach of subsection (1) of this section will not be enforceable and 
the customer may recover any money or investment instrument or 
property transferred by him under the agreement, together with such 
compensation for his losses as the parties may agree or the Court 
determine. If a customer elects not to enforce an agreement null 
under this section he or she shall return any money or property 
received by him under the agreement. The Court may however allow 
the enforcement of an agreement if it is satisfied that the customer 
was not materially influenced by the advertisement or that the adver
tisement was not misleading.

If an advertisement is published without the name and address of 
the person who arranged for its publication, the publisher must sup
ply those details to the supervisory authority on pain of an offence.

It will be an offence to fail to comply with a prescription or direc
tion under this section.

Section 24 allows a supervisory authority to exempt certain classes 
of advertisement from the provisions of section 23.

PART IV

Investment Product Intermediaries

Section 25 defines an investment product intermediary. This type 
of investment business firm is engaged either in part or solely in the 
provision of limited forms of investment business services, consisting 
mainly of passing customers’ orders to larger financial institutions. 
Specifically, an investment product intermediary will be involved in 
one or more of the following activities:

(i) taking and passing on orders for units in a collective
investment scheme,

(ii) taking and passing on orders for shares in a company
or bonds which are listed on a stock exchange or
prize bonds,

(iii) acting as a tied agent for a credit institution and tak
ing deposits on its behalf,



(iv) acting as a deposit broker — arranging for clients to 
deposit funds with a credit institution.

Section 26 defines a restricted activity investment product inter
mediary. This is an investment business firm whose activities are con
fined to transmitting orders in certain packaged investment products, 
shares, bonds and prize bonds and acting as a deposit agent or broker 
and which does not hold clients’ funds or securities. Such firms (with 
the exception of tied deposit agents) do not take cash from clients 
and do not have discretionary powers to place or move client funds. 
The section deems such firms to be authorised investment business 
firms under the Act.

Section 27 requires that an investment product intermediary have 
a written appointment from each of the institutions with which it 
deals and be a member of an approved representative body recog
nised by the Minister for Enterprise and Employment or be a certi
fied person or otherwise comply with the provisions of this Act, and 
where appropriate, effect a policy of professional indemnity 
insurance.

Section 28 obliges a product producer to verify the bona fides of 
an investment product intermediary prior to appointing the latter to 
act on its behalf. It will be an offence to use false or misleading 
information to obtain such an appointment. The section also pro
vides that when a payment requiring a receipt is received by an 
appointed investment product intermediary, such payment shall be 
treated as having been paid to the relevant product producer.

Section 29 provides that a restricted activity investment product 
intermediary must inform clients that it is not within its terms of 
authorisation to accept funds or securities or to act on a discretionary 
basis in the management of client funds, and the Minister for 
Enterprise and Employment may prescribe other information which 
such an intermediary must disclose.

Section 30 provides for the issue of receipts by investment product 
intermediaries for all payments received for the purposes of transmit
ting an order or a deposit to a product producer, in order to prove 
that the transaction took place. Failure to provide a receipt will be 
an offence.

Section 31 obliges a product producer to keep a register of its 
appointed investment product intermediaries at its principal office in 
the State. Information in such a register shall be furnished on a reg
ular basis, as specified by the Minister for Enterprise and Employ
ment, to that Minister who will establish and maintain a register of 
all investment product intermediaries. These registers will be open 
for inspection by the public. The product producer is also obliged to 
notify a supervisory authority if an appointment of an investment 
product intermediary has been terminated and to detail the circum
stances of the termination.

PART V 

Auditors

Section 32 allows a supervisory authority to require an authorised 
investment business firm to notify it in advance of the proposed 
appointment of a person as auditor and to prevent the appointment
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of a named person as auditor. Where the supervisory authority 
directs that a person not be reappointed as auditor, that person may 
appeal to the Court.

Section 33 provides that an unincorporated authorised investment 
business firm or a sole trader must appoint an auditor who shall act 
in a manner analogous to an auditor under the Companies Acts. The 
supervisory authority may set out requirements for the accounts of 
such an investment business firm and may impose obligations on the 
firm or its auditor.

The section obliges the auditor of an authorised investment busi
ness firm to report in writing to the supervisory authority if he or 
she has reason to believe that there are circumstances which affect 
the investment business firm’s ability to meet its financial obligations, 
or defects in the accounting systems or records, material inaccuracies 
in returns, or defects in the safeguards for client money or instru
ments. The auditor must also report to the supervisory authority if 
he or she intends to qualify any report required under the Companies 
Act or this Act; or if he or she has reason to believe that the invest
ment business firm has breached the rules of any approved pro
fessional body of which it is a member; or if he or she intends to 
resign or not to seek re-election as auditor. If requested to do so by 
the supervisory authority, the auditor must report to the supervisory 
authority whether the investment business firm has complied with 
any condition or requirement imposed under this Act. The auditor 
must send a copy of such a report to the investment business firm 
concerned.

The auditor must inform the supervisory authority of any matter 
coming to notice which he or she has reason to believe is relevant to 
determining whether a person is competent and suitable to perform 
the functions of his or her position in an investment business firm 
or whether disciplinary action should be taken in consequence of a 
contravention of the Act. In addition, the supervisory authority may 
require the auditor to supply it with information it believes necessary 
to the performance of its duties under the Act and may require such 
information to be supplied independently of the investment business 
firm.

An auditor will not have breached his or her duty to the invest
ment business firm by acting in compliance with this section, and he 
or she will not be liable as a result of such compliance.

In preparing a report under this section, the auditor must investi
gate whether proper accounting records have been kept, whether 
satisfactory systems of control have been maintained and whether 
rules and obligations relating to the treatment of client money and 
instruments have been complied with. The auditor will have a right 
of access to all books and records necessary to fulfil his or her func
tions, and will be entitled to require any necessary information or 
explanations.

This duty to provide access to books and records and to supply 
information and explanations extends to associated and related 
undertakings of the investment business firm which are incorporated 
in the State. Such an undertaking may apply to the Court for an 
order prohibiting an auditor from requesting information on the 
grounds that the request is unreasonable and unnecessary.

Any report requested by the supervisory authority under this 
section will be prepared at the expense of the relevant investment 
business firm.
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Section 34 makes it an offence for an officer or employee of an 
authorised investment business firm or of an associated or related 
undertaking knowingly or recklessly to supply false, misleading or 
deceptive information, or to fail to supply within a specified period 
information that is within his or her knowledge (or that may be pro
cured by him or her) to an auditor who requires it under this Act.

Section 35 provides for a second audit if on the basis of an audit 
the supervisory authority has a substantial concern about the audited 
accounts of an authorised investment business firm. It allows the 
supervisory authority to direct that the investment business firm sub
mit audited accounts for further examination by a person appointed 
by the supervisory authority.

The appointed person will have all the powers available to an audi
tor under the Companies Acts and under this Act. The auditor of 
the investment business firm must afford the appointed person full 
co-operation in his or her examination. It will be an offence for an 
officer or employee of the investment business firm or of an associ
ated or related undertaking knowingly or recklessly to supply false, 
misleading or deceptive information to the person appointed. If there 
is any refusal to provide information to the appointed person, he or 
she may certify the refusal to the Court and the Court may make an 
order as to the information to be supplied.

PART VI

Probity, Codes of Conduct and Miscellaneous Provisions

Section 36 provides that a supervisory authority may apply to the 
Court to issue a direction to an authorised investment business firm 
to dismiss an officer or employee if the supervisory authority con
siders that the person’s probity is liable to render him or her unsuit
able. In a case where an officer or employee is not considered to be 
competent, the supervisory authority may apply to the Court for a 
direction to dismiss or suspend the officer or to dismiss the employee 
or move him or her to another area of work. Such a person may not 
then be employed in any capacity by an authorised investment busi
ness firm (or by another entity supervised by the supervisory 
authority) without the written permission of the supervisory auth
ority, which may specify conditions relating to his or her employment 
and may amend those conditions from time to time. The subject of 
a direction who is refused such written permission may appeal the 
supervisory authority’s decision to the Court.

The direction must be served on the person to whom it relates, 
who will be guilty of an offence if, in contravention of the direction, 
he or she continues in or accepts employment in an entity supervised 
by a supervisory authority. An authorised investment business firm 
and any entity supervised or regulated by a supervisory authority 
must take reasonable care not to employ a person in contravention 
of a disqualification direction. The supervisory authority or the sub
ject of the direction may apply to the Court to have the disqualifi
cation direction revoked at any time.

Section 37 provides that a supervisory authority shall draw up a 
code of conduct for investment business firms. Such a code or rules 
of conduct will include provisions which seek to ensure that firms act 
honestly, fairly, skilfully and carefully in the best interests of the 
client and the integrity of the market. The code or rules of conduct 
will also seek to ensure that firms are adequately resourced and 
organised, that they seek from their clients information about their
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financial situation and make adequate disclosure of relevant infor
mation to them, that they seek to avoid conflicts of interests and 
ensure that clients are treated fairly when such conflicts are unavoid
able and that they comply with all regulatory obligations. A code or 
rules of conduct may take account of the status or experience of a 
client. A supervisory authority may impose conditions on an invest
ment business firm in respect of compliance with a code of conduct. 
This section will not apply to certified persons (e.g. accountants regu
lated under the rules of an approved professional body) where the 
Bank is satisfied that the rules of the approved professional body 
governing the conduct of such certified persons are sufficient.

Section 38 defines acquiring transactions and disposals for the pur
poses of this Part.

Section 39 provides that a person who proposes to make an acquir
ing transaction or disposal shall notify a supervisory authority as 
soon as may be of the proposal and any further information as may 
be required by the supervisory authority. An authorised investment 
business firm shall notify the appropriate supervisory authority as 
soon as it becomes aware that an acquiring transaction or disposal is 
proposed that causes holdings to exceed or fall below certain levels. 
The supervisory authority may approve or refuse to approve of an 
acquiring transaction.

Section 40 prohibits the acquiring transaction until a supervisory 
authority has approved of it or until three months have elapsed since 
the supervisory authority was first notified of it or received requested 
additional information about it.

Section 41 provides that, where a supervisory authority approves 
an acquiring transaction, it may specify in writing a period for the 
implementation of the transaction.

Section 42 allows approval to be given to an acquiring transaction 
subject to conditions which a supervisory authority may vary or 
revoke at any time.

Section 43 provides that, subject to section 41, an acquiring trans
action will only be valid if entered into within 12 months of the 
supervisory authority giving its approval or within 12 months of the 
end of the three-month period prescribed in section 40.

Section 44 provides that a supervisory authority may refuse to 
approve an acquiring transaction. Where a supervisory authority ref
uses approval or where it has not been notified of a proposed acquir
ing transaction under section 39, the supervisory authority may issue 
a direction under section 21.

Section 45 provides for an appeal to the Court where a supervisory 
authority refuses to approve an acquiring transaction or attaches con
ditions to its approval.

Section 46 permits a supervisory authority to carry out inquiries 
into a proposed acquiring transaction and makes it an offence wil
fully or knowingly to obstruct or prevent the inquiries or knowingly 
or recklessly to provide false or misleading information.

Section 47 provides that authorised investment business firms must 
inform a supervisory authority at least once a year of details of its 
shareholders.

Section 48 provides that an order under sections 201 or 203 of the
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Companies Act, 1963 may not be made until a supervisory authority 
has given approval to an acquiring transaction or until the time limit 
specified in section 40, within which an acquiring transaction may not 
proceed, has expired. A supervisory authority may, following consul
tation with the Minister, specify that the duties and requirements 
under the acquiring transactions sections need not be carried out by 
or in respect of specified types of firm.

Section 49 amends section 16 of the Central Bank Act, 1989 to 
allow the Bank to communicate information to an approved pro
fessional body, to a committee appointed under section 74 of this 
Act, to a person charged with applying a sum of money from a bond 
for the benefit of affected clients in accordance with section 51(2) 
and to an inspector appointed by the Court under Part VIII of this 
Act. A supervisory authority may disclose information to the Gardaf 
where a criminal offence is involved.

Section 50 provides that an investment business firm shall inform 
clients and investors of whether a compensation scheme exists and 
the nature and level of any protection available from it, before 
engaging in business with them.

Section 51 provides for bonding of investment intermediaries: the 
minimum bond is £50,000. The size of the bond will be related to the 
amount of client funds handled by the firm, and the bond will pro
vide an amount of money for the compensation of clients in the event 
that a firm failed to meet its obligations. There is provision for cer
tain firms to be exempted by regulation from the bond — those with 
high capitalization and creditworthiness, or those which are already 
members of a compensation scheme, for example.

Section 52 enables a supervisory authority to impose requirements 
on authorised investment business firms or to impose requirements 
on or approve rules of an approved professional body in relation to 
the safekeeping of client money and investment instruments. It will 
be an offence to fail to hold client money and investment instruments 
with an institution approved of by a supervisory authority, to fail to 
designate all accounts containing client money as “Section 52 
accounts” in financial records and to fail to keep the audited books 
and records required under this section. It will also be an offence for 
a director, officer or employee of a member firm to misappropriate 
fraudulently client money or investment instruments held by the 
investment business firm. The section also provides that no liquidator 
may have recourse to client money or investment instruments until 
clients' claims have been satisfied in full.

Section 53 provides for exemption from liability in damages for the 
supervisory authorities and for any member of a Committee 
appointed under section 74 in carrying out functions under the Act, 
unless it is shown that an act or omission was in bad faith, and for a 
disclaimer of warranty in respect of approved professional bodies 
and investment business firms. Neither the State nor a supervisory 
authority will be liable in respect of any loss arising out of the insol
vency, default or performance of any such body or firm.

Section 54 provides that in cases where an authorised investment 
business firm is being wound up and is unable to pay its debts and 
sections 19, 52(3), 52(5) or 52(6) of the Act have been contravened 
and the Court believes that the contravention has contributed to the 
deficiency in funds the Court may, on application by the liquidator or 
receiver or a supervisory authority or any creditor, client or investor, 
declare an officer of the firm personally liable for all or part of the 
debt. A director of an authorised investment business firm who fails
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to take all reasonable steps to secure compliance by the firm with 
sections 19, 52(3), 52(5) or 52(6) of the Act shall be guilty of an 
offence.

PART VII

Representative Professional Bodies

Section 55 defines the relevant terms for this Part.

Section 56 provides that the Bank may grant approval, subject to 
conditions or otherwise, to a professional body of accountants or 
solicitors or of a similar profession to operate as an approved pro
fessional body. The Bank may also refuse to grant approval, in which 
case it must inform the Minister and the proposed approved pro
fessional body of its decision and the reasons for it.

The section also sets out requirements which a professional body 
must meet in order to obtain approval. For example, the Bank will 
not approve a professional body unless it is satisfied that those of 
its managers who are primarily concerned with the regulation and 
supervision of certified persons of the professional body (e.g. 
accountants regulated by the professional body), are fit and proper 
persons. Any appointment of such persons will be subject to the prior 
written approval of the Bank. An approved professional body must 
satisfy the Bank, if based in another Member State or third country, 
that it has a similar legal status in that country and that persons 
regulated by it are entitled to act as investment business firms.

The rules or other constitutional documents of an approved pro
fessional body must contain sufficient provision to allow for the pub
lication of information regarding inquiries or proceedings in relation 
to any disciplinary matter being investigated by the professional 
body concerned where such proceedings are concerned with the pro
vision of investment business services.

The Bank must inform a professional body, which has applied for 
approval, of its decision as soon as may be after the receipt of the 
application, or after the entry into force of this section, whichever is 
the later. It will be an offence knowingly or recklessly to apply for 
approval on the basis of false or misleading information.

Section 57 allows the Central Bank to grant an interim approval 
to a professional body provided that within six months from the com
ing into operation of the section or the granting of interim approval 
it applies to the Central Bank for approval under section 56. The 
professional body will be deemed to be approved on the granting of 
such an interim approval for a specified period and the Bank may 
impose conditions and requirements on the professional body and 
issue directions to it. An approved professional body may, with the 
consent of the Bank, issue interim certificates for up to six months 
to any person regulated by it and that person shall be deemed to be 
a certified person during the period specified by the interim certifi
cate. The approved professional body will have the right to appeal 
any direction, condition or requirement imposed by the Bank to the 
Court.

Section 58 provides that the Bank may make its approval of 
approved professional bodies subject to conditions, either at the time 
of approval or afterwards, provided that the conditions do not con
travene guidelines which may be issued by the Minister with the 
agreement of the Minister for Enterprise and Employment and if a
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representative body of lawyers is involved, the Minister for Justice. 
The approved representative body concerned will have the right to 
appeal a requirement or condition to the Court.

Section 59 provides that the Bank must notify the approved pro
fessional body where it refuses to approve amendments to the rules 
or memorandum or articles of association and the reasons for its 
refusal.

Section 60 provides that an approved professional body, or pro
posed approved professional body, may appeal to the Minister 
against a refusal by the Bank under sections 56 or 59 within 21 days 
of receipt of notification of the refusal. The Minister must consult 
with the Minister for Enterprise and Employment, and where appro
priate the Minister for Justice, the appellants and the Bank within 
three months of the commencement of the hearing of the appeal. If 
the relevant Ministers uphold the appeal notice of the decision must 
be published in Iris Oifigiuil and the Bank must grant approval. An 
appeal must be accompanied by a fee prescribed by the Minister.

Section 61 provides that the Bank may revoke approval of a pro
fessional body at the request of the professional body in question, or 
where a professional body has failed to operate within twelve months 
of the original approval as an approved professional body, or has 
been inactive as an approved professional body for a period of more 
than six months or is being wound up.

In addition, the Bank may apply to the Court for an order revok
ing approval of a professional body on any of a number of grounds, 
for example: to protect investors; where the professional body has 
been convicted on indictment of an offence under this Act or any 
Act under which the Bank exercises a statutory function, or of an 
offence which involves fraud, dishonesty or breach of trust; if the 
professional body is unable or likely to become unable to pay its 
debts; if a director or manager primarily concerned with regulation 
no longer fulfils the required conditions of competence and probity 
and the concerns expressed by the Bank in respect of that person 
have not been addressed by the professional body; or if the pro
fessional body has so organised itself as to be incapable of being 
supervised to the Bank’s satisfaction. Where it proposes to revoke 
approval or apply to the Court to revoke approval, the Bank will 
serve notice on the professional body.

Where a professional body whose approval has been revoked is 
not being wound up it will continue to be subject to the duties and 
obligations imposed by this Act until the Bank is satisfied that its 
liabilities and duties have been discharged and the Bank must be 
informed of the arrangements being made to discharge liabilities.

Where such a professional body has failed to notify the Bank of 
its arrangements to discharge liabilities, or where the arrangements 
are unsatisfactory, the Bank may direct the professional body to 
refrain from creating any liabilities or from dealing with or disposing 
of the assets of the professional body or from engaging in trans
actions, or from making payments, without the prior authorisation 
of the Bank. The Bank may apply to the Court if the direction is not 
complied with and the Court may confirm, set aside or vary it. The 
Bank may direct such a professional body to submit for approval a 
scheme for the orderly discharge of the liabilities and duties 
concerned.

In cases where approval of a professional body is revoked and the 
professional body is being wound up, the section contains provision
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to impose on the liquidator duties similar to those set out in the two 
preceding paragraphs.

The Bank will publish notice of any revocation of approval within 
28 days. A professional body whose approval has been revoked must 
cease to operate as an approved professional body.

Section 62 obliges an approved professional body to maintain such 
books and records for such length of time as the Bank specifies and 
failure to comply with this obligation will be an offence.

Section 63 ensures that a certified person (e.g. an accountant) 
doing business in an incidental manner, may, subject to certain con
ditions, be deemed to have an authorisation to engage in investment 
business services equivalent to an authorisation granted by a super
visory authority. However, this implicit authorisation would not 
allow such a firm to do business in another EU Member State.

PART VIII

Enforcement, Offences and Penalties

Section 64 provides for the appointment of an authorised officer 
by the Bank or the Minister for Enterprise and Employment.

Section 65 allows an authorised officer to enter the premises of an 
investment business firm at which he or she has reason to believe 
documents relating to an investment business firm are kept and to 
inspect and take copies of or extracts from these documents for the 
purpose of obtaining information required under the Act for the 
exercise of the supervisory authority’s statutory functions. The 
officer may if necessary secure the premises for later inspection. He 
or she may require any person employed on the premises to produce 
any documents (relevant to the investment business firm) in the per
son’s control; require any person involved in the use of data equip
ment to provide reasonable assistance in relation thereto; summon 
any other person employed in connection with the investment busi
ness firm to give the authorised officer any information which the 
officer may reasonably require in regard to such activity and to 
produce to the authorised officer any books, records or other docu
ments which are in that person’s power or control; and require any 
person employed on the premises to prepare a report on specified 
aspects of the business of the body concerned or to explain entries 
in documents.

An investment business firm must supply a supervisory authority 
with the information the supervisory authority considers necessary 
for its functions under the Act.

The duties placed on persons in this section to produce or provide 
information and documents extend to liquidators and to former 
officers, employees or agents (including bankers, accountants, solici
tors, auditors and financial advisors) of investment business firms, 
and to any other person, including a person resident outside the 
State, who appears to a supervisory authority to have possession or 
control of relevant material. If any person fails to provide infor
mation to the authorised officer, that officer may certify the failure 
to the Court and the Court may make an order as to the information 
to be provided.



Section 66 allows a supervisory authority to apply to the Court for the 
appointment of an inspector to investigate the affairs of an investment 
business firm or subsidiary, associated or related undertaking.

Section 67 provides that an inspector may, if necessary and with 
the approval of the Court, extend his inquiry into another investment 
business firm or undertaking which was at any relevant time a sub
sidiary, related or associated undertaking of the investment business 
firm which is the subject of this primary investigation.

Section 68 provides that the Court may give directions to an 
inspector with a view to ensuring as efficient and effective an investi
gation as is practicable.

Section 69 provides that all officers, employees, agents (including 
bankers, accountants, solicitors, auditors and financial advisors) and 
shareholders of an investigated body, both current and former, and 
any other person who the inspector considers has relevant infor
mation, must co-operate with the inspector, producing all documents 
and records required of them and attending before him or her when 
required and otherwise rendering all reasonable assistance.

The inspector may examine such persons on oath and take down 
the responses in writing and require the persons being examined to 
sign them. If the inspector has reasonable grounds to believe that a 
person currently or formerly connected with the investigated entity 
maintains an account through which has passed money related to the 
business of the investigated entity, or which has been connected with 
misconduct on the part of a director, employee or agent, he or she 
may require that person to produce all documentation related to that 
account.

If a person who is required to assist the inspector refuses to co
operate the inspector may certify the refusal to the Court, which may 
then inquire into the matter. The Court may make an order including 
an order to co-operate with the inspector or an order exempting a 
person from that obligation.

Section 70 provides that expenses of any investigation under 
section 66 or under section 73 will be met by the relevant supervisory 
authority, but the Court may direct that any person dealt with in the 
report of that investigation must repay the supervisory authority any 
expenses or fees incurred by the supervisory authority. A person who 
is convicted on indictment of a criminal offence, or who is ordered 
to pay damages, or who is awarded damages, as a result of an investi
gation, may be directed by the Court to repay to the supervisory 
authority, or to any person made liable by the Court for any expenses 
incurred by the supervisory authority, the costs of all or part of the 
investigation. In the case of a person awarded damages, the Court 
may not order payment of more than 10 per cent, of the damages 
awarded.

Section 71 provides that the inspector shall make interim reports 
to the Court at the Court’s request, and on conclusion of his investi
gation shall make a final report to the Court, and that he or she may 
at any time inform the Court of information tending to show that an 
offence has been committed. The Court must furnish copies of any 
report presented to it to the Minister and the relevant supervisory 
authority and, if it thinks fit, to the investigated body and its auditors 
and to the shareholders, clients and creditors of the investigated body 
or of any corporate body dealt with in the report who appear to the 
Court to be affected by the report. The Court may cause the report 
to be published. The Court may direct omissions to be made from the
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report in all copies save those required to be sent to the supervisory 
authority and the Minister.

The Minister may lay a copy of the report before each House of 
the Oireachtas if both the Minister and the Minister for Enterprise 
and Employment think it proper to do so, having regard to the com
mon good and the rights of any person referred to in the report and 
a report so laid shall be privileged.

Section 72 provides that, having considered a report under section 
71, the Court may order the winding-up or dissolution or bankruptcy 
of an investment business firm and may make an order remedying 
any disability suffered by any person as a result of the conduct of 
the investment business firm concerned. In addition, the supervisory 
authority may present a petition for the winding-up or dissolution or 
bankruptcy of an investment business firm.

Section 73 allows a supervisory authority to appoint an inspector 
into the affairs of an authorised investment business firm or an 
associated undertaking and he or she may investigate such matters 
as compliance with supervisory authority requirements under this 
Act, with rules or codes of conduct set out or approved by a supervis
ory authority, with client money rules and with any requirement of 
this or any other Act. The inspector may also investigate any non- 
legally-binding understanding relevant to the investigation. For the 
purposes of an investigation under this section, sections 67 to 71 
(except sections 68 and 69(3) and 70(3)) shall apply, with necessary 
modifications, to the body under investigation and to any present or 
former officers, employees and agents and with the substitution of 
the supervisory authority for the Court except for the purposes of 
extending the investigation to other bodies (section 67), the expenses 
relating to an investigation (section 70(1) and 70(2)) and dealing with 
refusal to co-operate (section 69 (4)). If the supervisory authority 
believes that a portion of the report under this section should not be 
disclosed the supervisory authority may delete it from any disclosure 
of the report, except in copies which are required to be sent to the 
Minister and the Minister for Enterprise and Employment.

Section 74 provides for a Committee to be set up by a supervisory 
authority to determine whether there has been a breach by an invest
ment business firm of a condition or requirement imposed by the 
supervisory authority under the Act and to issue a reprimand or 
require payment to the supervisory authority of a specified sum not 
exceeding £500,000, provided that the investment business firm con
cerned agrees to the procedure. Otherwise the supervisory authority 
may apply to the Court, which may issue a reprimand and/or direct 
the investment business firm to pay to the supervisory authority a 
specified sum not exceeding £500,000 or may dismiss the application. 
An investment business firm against which a determination has been 
made by a Committee may appeal the determination to the Court. 
More detailed provisions relating to a Committee under this section 
are set out in the Second Schedule.

Section 75 provides that a judge of the District Court may issue a 
warrant authorising a member of the Garda Siochana and any others 
named in the warrant to enter a specified premises to search for 
and take possession of documents which an officer of a supervisory 
authority believes are held on the premises. The warrant will have 
effect for one month from date of issue, and any documents seized 
may be retained for a period of three months, or until the conclusion 
of criminal proceedings. It will be an offence to obstruct the exercise 
of the warrant.

Section 76 provides that an inspector’s report will be admissible in
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civil proceedings as evidence of proven fact, unless the contrary is 
shown, and as evidence of the inspector’s opinion.

Section 77 provides for legal professional privilege. It also provides 
that the publication, in pursuance of this Part of the Act, of any 
report, book or document relating to inspectors appointed under this 
Part, will be privileged.

Section 78 provides that no document relating to a person which 
was obtained under section 75 of this Act may be disclosed without 
that person’s consent to anyone but a supervisory authority, or a 
person authorised by it, or an inspector appointed under the Act, or 
the Minister, or the Bank or the Minister for Enterprise and Employ
ment, or a court of competent jurisdiction, or a competent authority 
for the purpose of certain Council Directives, or a Committee 
appointed under section 74 of the Act. However, if publication or 
disclosure is required in the course of certain criminal proceedings, 
or in compliance with any requirement imposed by the Act, or with 
a view to the supervisory authority’s instituting proceedings for the 
winding-up under this Act of the person to whom the document 
relates, disclosure or publication will be permitted. Disclosure or 
publication in contravention of this section will be an offence.

Section 79 provides for penalties for the offences created by the 
Act. On summary conviction, a person guilty of an offence will be 
liable to a fine not exceeding £1,000 or, if an individual, to imprison
ment for not more than twelve months, or both. On conviction on 
indictment, such a person will be liable to a fine not exceeding 
£1,000,000 or, if an individual, to imprisonment for not more than 
ten years, or both.

PART IX

Amendment of Ccompanies Act, 1990

Section 80 extends the definition of "investment company" as 
defined in Part XIII of the Companies Act, 1990 to include closed- 
ended investment companies. Closed-ended investment companies 
are collective investment schemes in the form of a company where 
the shareholder cannot redeem directly from the company, but can 
trade the shares in the secondary market. The closed period may be 
permanent or, alternatively, for a fixed period of time following 
which the company could revert to being open-ended. The effect of 
the amendment is that closed-ended investment companies will be 
supervised by the Central Bank, as are all Part XIII companies.

This measure provides a means of ensuring that close-ended com
panies can be treated as tax-transparent, similar to close-ended unit 
trusts and open ended funds. This will extend the legal and taxation 
frameworks available for fund management operation within the 
International Financial Services Centre.

The First Schedule sets out supplementary provisions in relation 
to directions under section 21.

The Second Schedule sets out provisions in relation to a Commit
tee appointed under section 74. The supervisory authority will 
appoint a Committee of three persons, from a panel of seven persons 
nominated by the Minister with the consent of the Minister for 
Enterprise and Employment, to determine whether there has been a
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breach of a condition or requirement imposed by a supervisory auth
ority. The Minister for Finance will pay the remuneration and 
expenses of the Committee members. A Committee will have the 
powers, rights and privileges of a judge of the High Court. It will be 
an offence to refuse to appear before a Committee or to refuse to 
answer questions put by the Committee.

An Roinn Airgeadais 
Bealtaine, 1995
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