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TRANSFER OF SENTENCED PERSONS BILL, 1995

EXPLANATORY MEMORANDUM

Purpose of the Bill
The purpose of the Bill is to set out in statutory form a procedure 

for facilitating the transfer of sentenced persons from foreign states 
to the State and vice versa in order that they may serve their sen
tence or the balance of their sentence in their home country.

The enactment of the Bill will enable the State to

— ratify the Council of Europe Convention on the Transfer of 
Sentenced Persons (1983), and

— give effect to the Agreement on the Application among Mem
ber States of the European Communities of the Council of 
Europe Convention (1987).

Background
The aim of the Council of Europe Convention is to facilitate the 

transfer of a person who has been sentenced in a foreign state to the 
State of which he or she is a national. The Convention confines itself 
to providing the procedural framework for such transfers and it seeks 
to provide a simple and expeditious mechanism whereby the repatri
ation of sentenced persons may take place. The policy of the Con
vention — which is based on humanitarian considerations — is to 
overcome the difficulties posed for prisoners serving sentences in 
foreign jurisdictions through, for example, absence of contacts with 
relatives and differences in language and culture.

The Convention sets out a number of conditions which must be 
fulfilled before a transfer may be effected. These are that

— the sentenced person is a national of the receiving 
(“administering”) state;

— the judgment is final;

— the sentenced person has normally at least 6 months of the 
sentence left to serve;

— the offence for which the sentenced person is imprisoned would 
constitute a criminal offence if committed in the receiving 
(“administering”) state; and

— the sentenced person, the “sentencing” state and the “adminis
tering” state all consent to the transfer.
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The Convention places no obligation on Contracting States to 
effect a transfer. Instead emphasis is placed on a three-way consent 
of the two states concerned and the sentenced person. Consent of all 
parties means informed consent, and, in particular, the sentenced 
person must have full knowledge of the legal consequences and 
effects which the transfer will entail for him or her.

Under the Convention the receiving or “administering” state is 
given a choice between two ways of enforcing the sentence imposed 
by the “sentencing” state: It may continue to enforce the sentence, 
in which case it is bound (subject to any technical modifications that 
may prove necessary) by the nature and duration of the sentence as 
determined in the original sentencing state, or alternatively, it may 
convert the sentence into a decision which substitutes a sanction pre
scribed by its own law for the sanction imposed in the sentencing 
state. The Bill proposes to use the procedure of continued enforce
ment which is considered the more straightforward of the two pro
cedures provided for in the Convention and in the best interests of 
the sentenced person. Legal authority for the continued enforcement 
in the State of a sentence imposed by a foreign state will be provided 
by way of warrant issued by the High Court on application of the 
Minister for Justice where she consents to the transfer.

The aim of the Agreement on the Application among Member 
States of the European Communities of the Convention is to sup
plement, as between the Fifteen, the Convention. The Convention 
makes it possible for a person sentenced to a term of imprisonment 
in a foreign country to serve the sentence in the country of which he 
or she is a national. The Agreement provides that a national of one 
Member State shall, for this purpose, be regarded as a national of 
another Member State, taking into account the person’s habitual and 
lawful residence in the territory of the latter and where the transfer 
is deemed to be appropriate and in the interests of the person 
concerned.

The Bill is an enabling Bill, enabling the State to ratify the Con
vention, as supplemented by the Agreement.

Section 1 (Interpretation)
The definitions contained in subsection (1) follow closely the 

definitions used in the Convention and are intended to save rep
etition in the main body of the Bill.

Subsection (2) provides that references to “offence”, in relation to 
acts outside the State, include references to any act which would 
constitute and offence but for the age or incapacity of the person 
concerned.

Section 2 (Application for transfer out of State)
This section sets out the circumstances in which a transfer out of 

the State may be granted.

Subsection (1) provides for applications for transfer to be made by 
the sentenced person in writing to the Minister.

There may occasionally be cases where a sentenced person is 
unable to make application him or herself because of his or her age 
or physical or mental condition. Subsection (2) provides in those cir
cumstances for an application to be made by some other appropriate 
person on the sentenced person’s behalf.
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Subsection (3) enumerates 6 requirements which must be met 
before an application for transfer out of the State may be granted by 
the Minister. These are:
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— that the sentenced person is regarded by the administering 
state as a national of that state (paragraph (a)). (Where the 
person is a national of another EU Member State that has rati
fied the 1987 Agreement, that person may be deemed to fulfil 
this condition);
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— that the sentence is final (paragraph (b))\

— that the duration of the sentence still to be served is at least 
6 months (paragraph (c)). In exceptional cases, however, this 
requirement need not be rigidly complied with, and a transfer 
may be effected even where there is less than 6 months left to 
serve (subsection (4));

— that the transfer is consented to by the sentenced person con
cerned. Consent may be given by the sentenced person’s legal 
representative or some other appropriate person where one or 
other of the two states considers it necessary in view of the 
age or physical or mental condition of the sentenced person 
(paragraph (d))\

— that the offence concerned would constitute a criminal offence 
if committed in the administering state (paragraph (e))\

— the sixth requirement is that the administering state must also 
agree to the transfer (paragraph (f)).

Subsection (5) provides for an additional safeguard in respect of 
the sentenced person’s consent. It obliges the Minister to ensure that 
the consent is informed consent, in the sense that it is given with full 
knowledge of the legal consequences and effects which a transfer to 
another state would entail for the person concerned.

Section 3 (Issue of warrants for transfer of sentenced persons outside 
State)

This section provides that the legal authority for the transfer of a 
person within the State to an administering state will be by way of 
warrant issued by the Minister (subsection (1)).

Under subsection (2) the warrant provides authority for the taking 
of the sentenced person to the point of departure from the State and 
for handing him or her over to the escorting officer authorised by 
the administering state (subparagraph (a)), and for his or her 
removal from the State by that person (subparagraph (b)).

While the delivery and removal of the sentenced person is being 
effected, he or she is deemed to be in legal custody (subsection (3)).

Subsections (4) and (5) provide for the designation and powers 
of persons authorised to take the sentenced person to or from any 
place.

A sentenced person’s transfer from the State will not affect the 
validity of the sentence imposed in the State. That sentence will con
tinue to be enforceable so that if, for instance, the sentenced person 
should escape from lawful custody the person would be liable to be 
taken into custody on foot of the original court order made 
(subsection (6)).



Subsection (7) provides a procedure whereby the Minister may, at 
any time after a transfer from the State, terminate the enforcement 
of the original court order if the Minister considers it appropriate so 
as to give effect to the Convention.

Subsection (8) is a technical provision and provides that references 
in this section to the court order under which the sentenced person 
is detained at the time a transfer warrant is issued include custodial 
orders which begin to run on the expiry of that order, i.e. consecutive 
sentences.

Section 4 (Request for transfer into State)
This section sets out the circumstances in which a transfer into the 

State may be granted.

Subsection (1) provides for requests for transfer to be made in 
writing to the Minister by the sentencing state concerned.

Subsections (2), (3) and (4) enumerate the requirements about 
which the Minister must be satisfied before consenting to a transfer. 
The requirements are to all intents and purposes the same as the 
requirements specified in the corresponding provisions of section 2 
(subsections (3), (4) and (5)).

Subsection (5) is a technical provision relating to certificates of the 
Minister or some other duly authorised person.

Section 5 (Issue of warrants for bringing of persons into State)
This section provides that the legal authority for the transfer of a 

person into the State will be by way of warrant issued by the High 
Court, on foot of an application by the Minister (subsection (1)).

In order that a warrant may issue, the High Court must be satisfied 
that the necessary conditions for transfer have been met and that the 
Minister consents to the transfer (subsection (2)).

Subsection (3) is a technical provision enabling the High Court to 
specify in the warrant any place of custody which may be included 
in an ordinary committal warrant of a criminal court.

Under subsection (4) the effect of the warrant is to provide legal 
authority for the continued enforcement by the State of the sentence 
imposed in the sentencing state.

The High Court will be bound by the type of penalty and duration 
of sentence imposed in the sentencing state. In some cases, however, 
because of differences in penal systems (for example, with regard to 
division of penalties) it may be necessary to adapt the sentence to 
the penalty prescribed by the State for a similar offence (subsection
m

If such a need arises the adapted sentence must, as far as practi
cable, correspond with that imposed by the sentence to be enforced. 
It must not aggravate it, by its nature or duration, and it must not 
exceed the maximum penalty prescribed by the law of the adminis
tering state (subsection (6)).

Whereas the State, as administering state, is responsible for the 
enforcement of the sentence, the sentencing state alone has the right 
to take decisions on applications for review or appeal of conviction. 
Subsections (7) and (9) make it clear therefore that only the sentenc
ing state has jurisdiction to examine such applications.
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Subsection (8) provides that enforcement of the sentence specified 
in the High Court warrant must terminate as a result of any decision 
or measure taken by the sentencing state other than one concerning 
remission (e.g. a quashing of the conviction).

Section 6 (Operation of warrants under section 5 and retaking of sen
tenced persons)
This section provides for the legal custody of the sentenced person 
being transferred to or from any place in accordance with a warrant 
issued by the High Court under section 5 and the powers of persons 
authorised to take him or her to or from any such place.

Section 7 (Revocation and variation of warrants)
This section empowers the Minister to revoke a warrant issued under 
section 3 of the Bill or to vary one or more of its provisions 
(subparagraph (a)).

Subparagraph (b) empowers the High Court to do likewise in 
respect of a warrant issued under section 5 of the Bill and on foot of 
an application for same made by the Minister to that court.

A warrant may only be revoked or varied under this section if it 
appears to the Minister or the High Court, as the case may be, appro
priate in order that effect may be given to the provisions of the 
Convention.

Section 8 (Expenses)
This section, which is in standard form, provides for payment of the 
expenses which will be incurred under the Bill when it is enacted.

Section 9 (Short Title)
This section gives the short title of the Bill.

An Roinn DU agus Cirt, 
Aibrean, 1995.
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