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MAINTENANCE BILL, 1994

EXPLANATORY MEMORANDUM

General
1. The Bill will enable the State to ratify two international con

ventions aimed at making it easier for persons living in the territory 
of one of the parties to those conventions to recover maintenance 
from a person living in the territory of another party. One of the 
Conventions — the “Rome Convention” — was drawn up in 1990 by 
the member states of the European Communities. The other — the 
“New York Convention” — is a UN Convention signed in 1956.

2. Both conventions provide for a central authority to be estab
lished by each of the contracting parties. The procedure envisaged is 
that the person claiming maintenance approaches the central authority 
in her or his own country and completes the necessary documentation. 
The central authority transmits the documentation to the central 
authority of the country where the maintenance debtor is living. That 
central authority then becomes responsible for taking whatever steps 
are necessary to recover the maintenance and for seeing that main
tenance payments are transmitted to the claimant.

3. At present such a system of central authority involvement in the 
recovery of maintenance exists only as between this country and 
the UK by virtue of the Maintenance Orders Act, 1974. These 
arrangements are not being disturbed by the Bill. For other claimants 
the Bill will constitute a substantial improvement in their present 
position. Unless the maintenance debtor is living in a EU/EFTA 
country, the claimant is at present obliged to attend in the country 
where the maintenance debtor is living if she/he wishes to have a 
maintenance order made there. If a claimant wishes to have an 
existing maintenance order enforced she/he must pursue the matter 
in the foreign country either personally or by engaging a lawyer, and 
this applies even under the simplified arrangements applicable to the 
enforcement of judgments within the EU or EFTA.

4. Under the system envisaged by the Bill the Central Authority 
here will represent the claimant in having a foreign maintenance order 
enforced. It will also initiate fresh maintenance proceedings when 
required under the New York Convention, though the claimant must 
attend the court hearing if bona fide required for cross-examination. 
The Central Authority will be appointed by the Minister for Equality 
and Law Reform. Pending appointment of the Central Authority its 
functions will be exercised by the Minister.

5. The Bill will facilitate Irish residents who wish to recover main
tenance from persons residing in over 40 countries, including
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EU/EFTA countries and other countries with a significant Irish pres
ence, such as Australia and New Zealand. The US and Canada are 
not parties to the New York Convention but the provisions of the Bill 
are sufficiently flexible to enable similar-type arrangements to be 
made with individual states within those jurisdictions.

PART I: Preliminary
6. Section 1 contains the short title and section 2 the commencement 

provision. That provision allows a measure of flexibility in bringing 
particular sections into operation, e.g. Parts II and IV would be 
brought into operation when the Rome Convention is ratified by the 
State and Part III on the ratification of the New York Convention. 
Section 3 contains the general interpretation provisions.

7. Section 4 authorises the Minister for Equality and Law Reform 
to appoint a Central Authority which will recover maintenance on 
behalf of claimants residing outside the State. The Central Authority 
will also transmit to central authorities in other jurisdictions requests 
from claimants in the State for the recovery of maintenance from those 
jurisdictions. Pending the appointment of the Central Authority, its 
functions will be discharged by the Minister.

PART II: Recovery of Maintenance (Reciprocating Jurisdictions)
General

8. This Part enables effect to be given to the Convention signed at 
Rome on 6 November 1990 between the member states of the Euro
pean Communities on the simplification of procedures for the recovery 
of maintenance payments under the 1968 Brussels Judgments Con
vention (for the text of the Rome Convention see First Schedule). 
The Rome Convention envisaged the setting up, in each of the 
member states party to it, of a system of central authoiities to 
take over from a maintenance creditor the task of enforcing the 
maintenance order in a member state other than that where the 
maintenance creditor lives. The Convention will enter into force after 
all EU member states have ratified it but its provisions may be applied 
as between a contracting state and any other member state or states. 
(A somewhat similar type of reciprocal enforcement procedure was 
provided for in an agreement between the State and the UK which 
was given effect in the Maintenance Orders Act, 1974. This procedure 
is not being disturbed by the Bill (section 3 (5).)

9. This Part will also apply to maintenance orders transmitted by 
a central authority in one of the EFTA countries which has ratified 
both the Convention for the enforcement of judgments between EU 
and EFTA member states — the “Lugano Convention” — and the 
New York Convention. This is because under the Lugano Convention 
such maintenance orders are enforceable in contracting states under 
the same simplified procedure as applies to EU judgments.

10. This Part does not apply to applications from EU and EFTA 
states for maintenance orders to be made by courts here. Under the 
Brussels and Lugano Conventions maintenance orders may be made 
by the courts for the place where the claimant resides. However, as 
the other EU countries and five of the EFTA countries have ratified 
the New York Convention, any such applications received from them 
can be processed by the Central Authority under Part III of the Bill.

11. Section 5 is a technical provision construing this Part with the 
Jurisdiction of Courts and Enforcement of Judgments Acts, 1988 and 
1993. These Acts gave the force of law to the 1968 Brussels Convention
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for the enforcement of judgments in civil and commercial matters 
between EC member states and to the 1988 Lugano Convention, 
which provided for enforcement of such judgments between EC 
member states and those of EFTA. Words and expressions used in 
the Acts of 1988 and 1993 will therefore have the same meaning in 
this Part as they have in those Acts, unless the meaning is extended, 
as in the case of “maintenance creditor”, by section 6 (1).

12. Section 6 (1) contains definitions for the purposes of Part II. 
Paragraph (b) of the definition of “central authority of a reciprocating 
jurisdiction” is broad enough to enable the Part II procedure to be 
applied to EFTA states which have ratified the New York convention 
(see paragraph 19 below) and also to EU member states which do not 
ratify the Rome Convention but have a central authority system for 
forwarding maintenance orders either because they are parties to the 
New York Convention or because they apply the Rome Convention 
to this country by a declaration (Article 9.3) or by bilateral agreement 
(Article 9.4). The extension by this subsection of the definition of 
“maintenance creditor” in the Acts of 1988 and 1993 to a body entitled 
to exercise the creditor’s rights is consequential on Article 1.5 of the 
Rome Convention. The Minister for Foreign Affairs will by order 
designate as a “reciprocating jurisdiction” any EU or EFTA con
tracting state which establishes a similar enforcement procedure and 
judicial notice will be taken of such an order (subsection (2)). Sub
section (4) provides that any word or expression used in this Part will 
have the same meaning as it has in the Rome Convention and for that 
purpose the report prepared by Mr. J. Martin and Mr. C. 6 hUigfnn 
while the Convention was being negotiated may be considered by any 
court when interpreting such word or expression and be given such 
weight as is appropriate in the circumstances. Similar provision is 
made in the 1988 and 1993 Acts in relation to the reports prepared 
on the relevant EC Conventions and the Lugano Convention.

13. Section 7 (1) sets out the procedure to be followed when the 
Central Authority receives an application for the enforcement of 
a maintenance order from a central authority in a reciprocating 
jurisdiction. The Central Authority will send the application to the 
Master of the High Court to be determined in accordance with section 
5 of the Act of 1988. Under subsection (2) the Master will consider 
the application privately and will make an order for the enforcement 
of the maintenance order unless it appears from the accompanying 
documents or from the Master’s own knowledge that its recognition 
and enforcement are prohibited by the 1968 Brussels Convention, as 
amended by the various Accession Conventions or, as the case may 
be, by the Lugano Convention. This subsection, and subsequent 
provisions dealing with notices, evidencing of the documentation 
presented to the Master, etc, are based on the analogous provisions 
of the Maintenance Orders Act, 1974. EU or EFTA maintenance 
orders received by the Central Authority from other jurisdictions 
under the New York Convention or bilateral arrangements will also 
be dealt with by the Master of the High Court under this section (see 
section 14 (1) (a)). If an application received by the Central Authority 
is for the enforcement of certain instruments or court settlements for 
the payment of maintenance, the Central Authority will apply to the 
High Court for an order for their enforcement as required by the Acts 
of 1988 and 1993 (subsection (7)).

14. Section 8 authorises the court, in any proceedings under this 
Part (such as an appeal against an enforcement order), to admit in 
evidence certain documents transmitted in accordance with the Rome 
Convention by the central authority of the member state concerned, 
unless the court sees good reason to the contrary. This provision is
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subject to section 21 (4), which deals with the weight to be attached 
to any statement in a document so admitted in evidence.

15. Section 9 amends the definition of “maintenance order” in the 
1988 Act so as to make it apply to a lump sum maintenance order as 
well as to an order for the payment of periodical sums. At present 
such lump sum orders are enforceable only by the High Court. The 
effect of the amendment is to make lump sum orders enforceable by 
the District Court though they may still be enforced by the High 
Court on the application of the maintenance creditor if by doing so 
the order would be more effectively enforced (see next paragraph). 
A similar amendment to the definition of “maintenance order” in the 
1993 Act relating to EFTA maintenance orders is made in section 12.

16. Section 10 replaces, with amendments, section 6 of the 1988 
Act (as applied by the 1993 Act), relating to the enforcement of EU 
or EFTA judgments. The amendments to subsection (2) of section 6 
provide for lump sum maintenance payments (now to be enforceable 
by the District Court) to be enforced by the High Court in appropriate 
cases on the application of the maintenance creditor. Subsection (3) 
is a technical provision making a maintenance order enforceable by 
the High Court where the District Court does not have jurisdiction 
to enforce it under section 7 (6) of the 1988 Act, as replaced by 
section 11 of this Bill, i.e. where the maintenance debtor does not 
reside, but has assets, in the State.

17. Section 11 replaces, with amendments, section 7 of the 1988 
Act (as applied by the 1993 Act), providing for the enforcement by 
the District Court of EU and EFTA maintenance orders. Subsection 
(6) (b) extends the jurisdiction of the District Court to cases where 
the maintenance debtor does not reside in the State but is employed 
by a person or body carrying on business there. The fine for failure 
by a maintenance debtor to give notice of a change of address to the 
local district court clerk is being increased from £500 to £1,000 
(subsection (9)).

18. As stated in paragraph 15 above, section 12 makes an amend
ment to section 11 of the 1993 Act similar to that made to section 1 
of the 1988 Act by section 9 of this Bill.

PART III: Recovery of Maintenance (Designated Jurisdictions)
General

19. This Part enables effect to be given to the UN Convention on 
the recovery abroad of maintenance signed in New York on 20 June 
1956. (For convenience of reference, the text of the Convention is set 
out in the Second Schedule.) The Convention envisages setting up a 
central transmitting and receiving agency in each contracting state 
with responsibility for recovering maintenance in the country in which 
the maintenance debtor resides. It has now been ratified by more 
than 40 countries.

20. Section 13 contains the definitions relating to this Part. The 
countries or jurisdictions to be declared “designated jurisdictions for 
the purposes of the operation of this Part may include countries 
or jurisdictions that are also “reciprocating” (i.e. EU or EFTA) 
jurisdictions so as to ensure that applications from those jurisdictions 
for maintenance orders to be made in the State can be dealt with by 
the Central Authority under this Part. (Part II deals only with the 
enforcement of existing EU/EFTA maintenance orders.) Jurisdictions 
within states that are not parties to the New York Convention because
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of their federal structure may also be declared designated jurisdictions 
for the purposes of this Part.

21. Section 14 is the key provision of this Part. It sets out the 
procedure to be followed when the Central Authority here receives a 
request from a central authority in a designated jurisdiction to recover 
maintenance from a person living in the State. The request may be 
accompanied by a maintenance order or it may seek to have a 
maintenance order made here. Where a maintenance order is 
received, the Central Authority will send it for enforcement to the 
Master of the High Court if it originated in an EU/EFTA contracting 
state; otherwise it will send it to the District Court (subsections (1) 
(a) and (b) and (2)). However, if the request is not accompanied by 
a maintenance order or if enforcement of the order is refused, the 
Central Authority will apply to the Circuit Court or District Court 
for a maintenance order under the Family Law (Maintenance of 
Spouses and Children) Act 1976 (subsections (1) (c) and (3))). Sub
section (4) sets out various powers that may be exercised by the court 
when hearing the application. They include the taking of evidence 
from the respondent by affidavit or sworn deposition and the making 
of an interim maintenance order for the support of the claimant or a 
dependent child pending final determination of the application. If the 
claimant or respondent bona fide desires the production of a witness 
for cross-examination and the witness can be produced, the court 
must decline to permit the evidence of the witness to be given by 
affidavit (subsection (5)). Copies of the documentation to be produced 
by the Central Authority at the hearing of the application for a 
maintenance order under those sections must be sent to the respon
dent with notice of the application (subsection (6)). The remaining 
subsections are of a technical nature.

22. Section 15 deals with the case of a person residing in the State 
who applies to the Central Authority with a view to recovering 
maintenance from a person residing in a designated jurisdiction. Such 
a person may give evidence on sworn deposition before the District 
Court as to the facts of the claim and the Court may certify that the 
deposition sets forth facts from which it may be determined that the 
respondent owes a duty to maintain the claimant (section (2)). If a 
maintenance order has already been made in the State in favour of 
the claimant, the registrar or clerk of the court will give the claimant 
a copy of the order and a certificate of other particulars relating to it 
{subsection (3)).

23. Section 16 is a technical provision, analogous to sections 8 and 
21, making certain documents evidence in proceedings under this 
Part. It is subject to section 21 (4), which deals with the weight to be 
attached to statements in such documents.

24. Section 17 authorises a court to address letters of request for 
further evidence either to the appropriate court in a designated 
jurisdiction or to any authority designated in that behalf by that 
jurisdiction. They may also be so addressed via the Central Authority.

25. Section 18 provides for the High Court granting provisional, 
including protective, measures on the application of the Central 
Authority arising from a request received by it for the recovery of 
maintenance under this Part. Section 11 of the 1988 Act contains 
similar provisions in relation to such applications under Part II.

26. Section 19 makes provision for the taking of evidence in the 
State by or on behalf of a court in a designated jurisdiction for the 
purpose of proceedings before it for the recovery of maintenance.
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PART IV: Provisions Common to Reciprocating and Designated
Jurisdictions

27. Section 20 (1) authorises the Central Authority to require any 
public officeholder or body to provide it with any information in its 
possession or procurement as to the whereabouts, place of work, or 
location and extent of the assets, of a maintenance debtor. The 
officeholder or body is obliged to comply with the requirement as 
soon as practicable. If the Central Authority considers that any other 
person or body is likely to have such information, it may apply to the 
District Court for an order requiring that person or body to provide 
it to the Central Authority (subsection (2)).

28. Section 21 is analogous to section 8 and 16 and provides for the 
admissibility in evidence of certain documents in proceedings under 
either Part 11 or 111 (subsections (1) and (2)). Subsection (3) deals 
with the admissibility of copies of documents in those proceedings, 
irrespective of how many removes there may be between the copies 
and the originals or by what means (including transmission by fax) 
the copies or any intermediate copies were made. The weight to be 
attached to such documentary evidence is dealt with in subsection (4).

PART V: Miscellaneous
29. Section 22 (a) gives statutory effect to the decision of Costello 

J in McC v. McC (22nd June 1993) that a foreign maintenance order 
may not be refused solely on the ground that the court which made it 
had power to vary or revoke it. Paragraph (b) of the section amends 
the rules of private international law relating to the recognition of 
foreign maintenance orders. Under these rules recognition may be 
refused if the maintenance debtor was not resident or present in 
the foreign jurisdiction at the date of the commencement of the 
proceedings. Paragraph (b) provides that recognition may no longer 
be refused on that ground, provided that the claimant was resident in 
the foreign jurisdiction at that date.

30. Section 23 is a general provision dealing with the currency of 
payments under foreign maintenance orders. It corresponds to section 
9 of the 1988 Act which, as applied by the 1993 Act, relates to the 
currency of payments under EU and EFTA maintenance orders.

31. Section 24 is a saver for the recognition and enforceability 
of any maintenance order made in a reciprocating or designated 
jurisdiction and which, apart from this Bill, would be recognised or 
enforceable in the State.

32. Section 25 is the usual expenses provision.

33. The First and Second Schedules contain the texts of the Rome 
Convention and New York Convention.

Implications for Women
34. Enactment of the Bill will provide administrative assistance to 

persons, both in the State and in certain other countries (see paragraph 
5 above), who wish to claim maintenance from persons living in other 
jurisdictions. The great majority of such claimants are women.

An Roinn Comhionannais agus Athchdirithe Dli, 
Meitheamh, 1994.

Wt. P36679/B/6. 925. 6/94. Cahill. (X27404). G.16.
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