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EXPLANATORY MEMORANDUM

General
The purpose of the Bill is to provide for
—the seizure and confiscation of the proceeds of drug trafficking
and other serious offences;
—the creation of an offence of money laundering; and
—measures to give effect to a number of international instru
ments on drug trafficking, money laundering and mutual assist
ance in criminal matters.
It has been increasingly recognised that the traditional methods of
dealing with criminal offences that generate substantial amounts of
money, and drug trafficking in particular, are not sufficient in them
selves and that what is required is a means of depriving persons who
obtain large profits from crime of those profits. At present the courts
have only limited power to order the seizure and confiscation of
criminal proceeds and Part II of the Bill extends that power to all
cases where a person is convicted of an offence on indictment. Part III
of the Bill is consequential on Part II and deals with the enforcement of
confiscation orders and other matters. Both Part II and Part III take
account of recommendations made by the Law Reform Commission
in its report “The Confiscation of the Proceeds from Crime” (LRC
35-1991).
In addition to providing for a new offence of money laundering
Part IV of the Bill makes provision for anti-laundering measures in
line with Council Directive 91/308/EEC on prevention of the use of
the financial system for the purpose of money laundering.
Part V of the Bill is concerned with drug trafficking offences at sea
and gives effect, in part, to the United Nations Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances (1988)
— the Vienna Convention.
Part VI of the Bill makes provision for international cooperation
in relation to criminal matters in accordance with the following
international instruments:
—the Council of Europe Convention on Mutual Assistance in
Criminal Matters (1959);
—the Council of Europe Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds of Crime (1990); and
—the 1988 Vienna Drugs Convention.
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These conventions enable state parties to obtain a wide range
of international assistance in respect of criminal prosecutions and
investigations.
Part VII provides for various miscellaneous matters including the
forfeiture of property used in the commission of criminal offences.
The enactment of the Bill, in addition to giving effect to the
Directive on money laundering, will enable the State to ratify the
abovementioned international conventions in accordance with the
commitment in the Programme for a Partnership Government.

PART I: PRELIMINARY
Section 1 provides for the short title of the Bill and section 2 deals
with commencement.
Section 3 is concerned with interpretation and defines certain terms
which are used in the Bill.

PART II: CONFISCATION
Section 4:

Confiscation orders: drug trafficking offences

This section empowers the courts to make confiscation orders
against persons convicted on indictment of drug trafficking.
Subsection (1) provides that an application may be made by the
Director of Public Prosecutions to a court before whom a person has
been convicted on indictment of a drug trafficking offence to establish
(for the purpose of making a confiscation order) whether that person
has benefited from drug trafficking.
Subsection (2) allows confiscation orders to be applied for when a
person is convicted of drug trafficking or at a later stage.
Subsection (3) provides that no application shall be made under
subsection (1) unless it appears to the Director of Public Prosecutions
that the offender has benefited from drug trafficking. The purpose of
the subsection is to ensure that confiscation proceedings will only be
initiated in cases where there is a real prospect that a confiscation
order will be made.
Subsection (4) provides that where the court decides that the
offender has benefited from drug trafficking, it must assess the amount
to be recovered in accordance with section 6 and make a confiscation
order requiring the offender to pay that amount.
Subsection (5) sets out the circumstances in which a person will be
regarded as having benefited from drug trafficking for the purpose of
the making of a confiscation order. It allows profits from all drug
trafficking (taking place before or after the commencement of the
Act) to be confiscated including profits from trafficking that was not
prosecuted before the court.
Subsection (6) specifies that the standard of proof that will apply in
determining issues in confiscation proceedings will be the civil stan
dard (i.e. balance of probabilities).
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Section 5:

Assessing the proceeds of drug trafficking

This section makes provision for assessing the value of a person’s
proceeds from drug trafficking.
Subsection (1) contains a broad definition of “proceeds of drug
trafficking” (paragraph (a)) and provides for calculation of the value
of a person’s proceeds of trafficking (paragraph (b)).
Subsection (2) requires a court to make certain assumptions when
determining whether a person has benefited from drug trafficking,
and if so, by what amount, except in so far as those assumptions are
shown to be incorrect or would give rise to a serious risk of injustice.
The effect of the subsection is to place the onus of proving that the
assumptions are inapplicable on the defendant. This is being done to
ensure that an offender cannot avoid confiscation by refusing to co
operate with an attempt by the court to assess his or her proceeds of
drug trafficking.
Subsection (3) requires a court that does not apply one or more of
the assumptions to give reasons for not doing so.
Subsection (4) sets out the assumptions a court will make under
subsection (2). They are that all the property held by the defendant
at the time of his or her conviction or at any time since, and all income
and other assets received since the start of the period beginning 6
years before the institution of the proceedings, represented proceeds
of drug trafficking (paragraph (a))\ that any expenditure over that
period was met out of the proceeds of drug trafficking (paragraph
(b)); and that any property received by him or her in that period was
free from any other interest in it (paragraph (c)).
Subsection (5) provides that where a defendant has previously been
subject to a confiscation order, the court shall leave out of account
any proceeds taken into account by the court that imposed the earlier
order.
Section 6:

Amount to be recovered under confiscation order made
under section 4

This section provides for the amount to be recovered when a
confiscation order is made under section 4.
Subsection (1) provides that, subject to subsection (2), the amount
to be recovered under a confiscation order shall be the amount the
court assesses to be the value of the defendant’s proceeds from drug
trafficking.
Subsection (2) deals with the situation where the amount that might
be realised from the available property is less than the amount the
court assesses to be the proceeds of drug trafficking and provides
that, if this is the case, the court is required to limit the confiscation
order to the lower amount.
Section 7:

Confiscation orders: offences other than drug trafficking
offences

This section provides for the making of a confiscation order where
a person has been convicted of a non-drug trafficking offence. As in
the case of drug trafficking offences, the power to order confiscation
is being restricted to offences tried on indictment.
Subsection (1) confers power to make a confiscation order on the
application of the Director of Public Prosecutions. The amount to be
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paid under the order is such sum as the court thinks fit. This will allow
the court the utmost flexibility in dealing with an application for a
confiscation order.
Subsection (2) sets out the circumstances in which a confiscation
order can be sought under the section. The Director of Public Pros
ecutions must be of the view that the defendant has benefited from
the offence of which he or she was convicted or from that offence
taken together with another non-drug trafficking offence of which he
or she has been convicted in the same proceedings or which is taken
into account in his or her sentence.
Subsection (3) enables an application for a confiscation order to be
made when a person has been sentenced following conviction or at a
later stage.
Subsection (4) provides that, for the purposes of the section, a
person has benefited from an offence if he or she obtained property
as a result of or in connection with the offence. His or her benefit is
the value of that property.
Subsection (5) provides that a person who derives a pecuniary
advantage from an offence without receiving any property as such —
for example, someone who is enabled to avoid making some payment
— is to be treated as having obtained a sum of money equal to the
value of the pecuniary advantage.
Subsection (6) sets an upper limit on the amount of any confiscation
order made under the section. The order must not be for more than
the total value of the benefit to be recovered or (if less) the amount
recoverable from the defendant at the time the order is made.
Subsection (7) provides for the application of the civil standard of
proof for the determination of confiscation issues arising under the
section.
Section 8:

Statements relevant to making confiscation orders

This section makes provision for the tendering by the Director of
Public Prosecutions and the defendant of statements about matters
relating to the making of a confiscation order. These statements will
narrow down the areas of dispute between the parties and thus assist
the court in its task of assessing whether a confiscation order should
be made against the defendant and, if so, the amount to be recovered
under the order.
Subsection (1) deals with the tendering by the Director of Public
Prosecutions of a statement to the court. The statement must be
relevant to determining whether the defendant has benefited from
drug trafficking or the offence(s) of which he or she has been convicted
or to assessing the value of his or her benefit. If the defendant accepts
all or part of the statement, the court may treat that acceptance as
conclusive.
Subsection (2) allows the court, if satisfied that a copy of the
prosecution statement has been served on the defendant, to require
him or her to indicate whether or not he or she accepts each allegation
in the statement and to the extent that he or she does not, to indicate
the matters he or she intends to rely on. The intention is to reduce
the areas of dispute as far as possible.
Subsection (3) provides that unless the defendant disputes any
particular allegation he or she may be treated as accepting such
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allegation, with the proviso that his or her failure to accept a pros
ecution allegation cannot be taken as acceptance that he or she has
benefited from drug trafficking or some other offence or that any
particular property was obtained from or in connection with such
benefit.
Subsection (4) deals with the tendering by the defendant of a
statement to the court about matters relevant to the amount that
might be realised under a confiscation order. If the prosecution
accepts all or part of such a statement, the court may treat that
acceptance as conclusive.
Subsection (5) allows any acceptance of an allegation under this
section or other relevant statements to be made either orally, or in
writing or as the court may direct.
Subsection (6) is designed to encourage candour on the part of the
defendent. It provides that his or her acceptance of any allegation
that a payment or reward was received in respect of drug trafficking
or that he or she has benefited from other criminal activity shall not
be admissible in evidence in a criminal prosecution.
Section 9:

Provision of information by defendant

This section allows a court to order a defendant to provide infor
mation it requires in connection with a confiscation hearing.
Subsections (1) to (3) enable the court to order a defendant to
supply information for the purpose of confiscation proceedings.
Subsection (4) provides that the court may draw appropriate infer
ences where a defendant fails without reasonable excuse to comply
with an order to disclose information under the section.
Subsections (5) and (6) are concerned with the acceptance by the
Director of Public Prosecutions of allegations made by the defendant
in the course of providing information under this section.
Section 10:

Supplementary provisions concerning confiscation orders

This section deals with matters relating to the making of confiscation
orders which are not dealt with in other sections.
Subsection (1) enables the court in deciding whether to make a
confiscation order to take account of the possibility that victims of the
offender may have claims against the offender in respect of the
conduct constituting the offence in question which they are pursuing
in the civil courts. This would allow the court, for example, to make
an order for less than the full value of the offender’s benefit from the
offence in the expectation that the balance would be taken from the
offender in civil damages awarded to victims. The subsection applies
to non-drug trafficking confiscation only.
Subsection (2) allows the court to specify a time limit for the
satisfaction of a confiscation order.
Subsection (3) requires the court, before making a confiscation
order, to take account of any fine or other order involving payment
by the defendant or the forfeiture of property. The object is to avoid
assessing the defendant’s ability to satisfy a confiscation order by
reference to funds that are not in fact available for confiscation.
Subsection (4) provides that where the court is satisfied as to any
matter relevant to determining the amount that might be realised
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from the property available for confiscation, it may issue a certificate
setting out its opinion. The purpose is to facilitate the enforcement
of the confiscation order. Such a certificate must be issued where the
court is satisfied that the amount that might be realised is less than
the amount it assesses to be the value of the defendant’s benefit from
drug trafficking or the offence(s) in question.
Section 11:

Power of High Court where defendant has died or is
absent

This section provides for the making of confiscation orders by the
High Court where an offender dies or absconds.
Subsections (1) and (2) allow the Director of Public Prosecutions
to apply for a confiscation order against a person convicted on indict
ment of one or more offences who subsequently dies or absconds.
Subsections (3) to (5) make provision for the making of confiscation
orders in cases where criminal proceedings are instituted on indict
ment but the defendant absconds before the proceedings are con
cluded. The power to apply for a confiscation order in this type of
case will not be available until two years after the defendant has
absconded.
Subsection (6) deals with supplemental matters relating to the
making of confiscation orders under the section.
Section 12:

Effect of conviction where High Court has acted under
section 11

This section sets out matters to be taken into account by the High
Court before making a confiscation order under section 11. These
matters are provided for in section 10 (3) in respect of orders under
sections 4 and 7.
Section 13:

Variation of confiscation orders

This section provides a procedure for the Director of Public
Prosecutions or the defendant to apply to court for the amount of a
confiscation order to be reduced where, through no fault of the
defendant, the property available for confiscation turns out to be
insufficient to satisfy the confiscation order in full.
Subsection (1) allows the Director of Public Prosecutions or the
defendant to apply to the High Court for reduction of a confiscation
order. If the court is satisfied that the confiscation order cannot be
met from the property liable to confiscation it must reduce the amount
to be recovered to a figure it considers just.
Subsection (2) (a) deals with the situation where it emerges in the
course of an application for variation of a confiscation order that
property liable to confiscation is tied up in bankruptcy proceedings.
The High Court, in such circumstances, is required to take account of
the extent to which the property may be distributed among creditors.
Subsection (2) (b) provides that when considering an application
for reduction of a confiscation order the High Court may disregard
any shortfall which appears to result from steps taken by the defendant
in an attempt to protect property from confiscation by transferring it
to third parties.
Section 14:

Increase in value of realisable property

This section is concerned with the situation where confiscation is
ordered for an amount which is less than the benefit the defendant
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has obtained from drug trafficking or other offences and it sub
sequently comes to light that a greater amount is available to satisfy
a confiscation order.
Subsection (1) provides that the section will apply where a con
fiscation order is made for less than the amount assessed to be the
defendant’s benefit from drug trafficking or the offence(s) in question.
Subsection (2) allows the High Court to increase the amount of
the confiscation order where the Director of Public Prosecutions
establishes that assets are available to satisfy the order greater than
the assets that were, or were thought to be, available when the original
order was made. In such circumstances the court can substitute for
the amount to be realised under the confiscation order the amount it
considers appropriate in all the circumstances subject to an upper
limit of the defendant’s benefit from drug trafficking etc.

PART III: ENFORCEMENT ETC. OF CONFISCATION
ORDERS
Section 15:

Enforcement of confiscation orders

This section deals with the procedure for enforcing confiscation
orders under section 4 (drug trafficking offences) or 7 (offences
other than drug trafficking offences). The confiscation order may be
enforced by the Director of Public Prosecutions as if it were a
judgment of the High Court for the payment to the State of the sums
specified in the order (or of any lesser sum remaining due under the
order) (subsection (1)). The procedure under section 18 by which
money in the hands of a receiver can be applied in satisfaction of a
confiscation order will also be available for the enforcement of a
confiscation order.
Alternatively (subsection (2')), any sum or any part of the sum that
remains unpaid under a confiscation order made under section 4 or 7
may be enforced by the committal to prison of the defendant for a
period not exceeding the appropriate periods set out in the table at
the end of the section. This is without prejudice to the validity of
anything previously done under the confiscation order or to the power
to enforce the order in the future in accordance with subsection (1).
The making of an order of committal under subsection (2) is subject
to the conditions that the defendant has been given a reasonable
opportunity to make representations to the court against the making
of the order and that the court has taken into account any rep
resentations so made and any representations made by the Director
of Public Prosecutions in reply (subsection (3)).
The period of imprisonment that is imposed under the enforcement
procedure in subsection (2) must be served at the end of any other
custodial sentence for the offence for which the defendant is
liable i.e. the period of imprisonment must not run concurrently
(subsection (4)).
Section 16:

Realisation of property

This section deals with the procedure to be followed for the realis
ation of property where a confiscation order is made and the court
finds that the convicted person does not comply with it. The section
provides a procedure for realising property in order to satisfy the
confiscation order.

Subsection (1) sets out the circumstances in which the realisation
process can begin in the High Court. The powers of the High Court
under the section may be exercised on an application by the Director
of Public Prosecutions where: (a) a confiscation order has been made
under section 4 or 7; (b) no appeal is pending against the order; and
(c) the confiscation order proceedings have not been concluded i.e.
the amount due under the confiscation order has not been paid.
Subsection (2) allows the High Court to appoint a receiver to realise
property which is liable to confiscation. Subsection (3) allows the High
Court to empower a receiver appointed under subsection (2) or section
20 (which is concerned with restraint orders) to take possession of
any property which is liable to confiscation subject to any conditions
or exceptions as may be specified by the court. Subsection (4)
empowers the High Court to order any person in possession of
property which is liable to confiscation to hand it over to the receiver
and subsection (5) enables the court to authorise the receiver to realise
any property which is liable to confiscation in accordance with the
court’s directions.
Subsection (6) enables the court to order any person who owns a
part-interest in property which is liable to confiscation to make a
payment to the receiver, in effect “buying out” the defendant’s
interest or that of a relevant third party. The court may then transfer,
grant or extinguish any such interest in the property held by the
defendant or a third party.
Subsection (7) provides that those who have an interest in property
which is liable to confiscation must be given an opportunity to make
representations to the court before the property in which they have
an interest can be realised.
Section 17:

Interest on sums unpaid under confiscation orders

This section provides that interest will be charged where a defendant
does not satisfy a confiscation order (in whole or in part) within the
time limit laid down by the court. The amount of the interest will be
added to the amount to be recovered from the defendant, but will
(by virtue of subsection (2)) be disregarded for the purposes of
calculating the terms of imprisonment to be imposed under section 15
(imprisonment in default of payment). The rate of interest payable
under subsection (1) will be that which applies to a High Court civil
judgment debt.
Section 18:

Application of proceeds of realisation

This section enables money realised following an order of con
fiscation to be applied to meet expenses incurred in exercising any
powers under the Act concerning the enforcement of the confiscation
order (subsection (1)). The moneys received in satisfaction of a
confiscation order (less any payments made as required under sub
section (1)) will be paid over to the Exchequer in accordance with the
directions of the Minister for Finance (subsection (2)).
Section 19:

Cases in which restraint orders may be made

This section defines the circumstances in which the High Court may
make restraint orders under section 20 with the intention of ensuring
that funds will be available to satisfy any confiscation order that might
be imposed under section 4 or 7. The High Court may make a restraint
order where proceedings have been instituted (but not concluded)
against a person for a drug trafficking offence or for an indictable
offence other than a drug trafficking offence, and a confiscation order
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has either been made or may be made or where an application under
section 14 has been made (subsection (1) (a)). The High Court may
also make a restraint order where it is satisfied that proceedings are
to be instituted and it appears that a confiscation order may be made
as a result or that an application under section 14 will be made
and will succeed (subsection (1) (b)). This provision will allow the
prosecution flexibility in securing the arrest of a suspect and a restraint
order at or about the same time, without alerting the person concerned
beforehand.
Subsection (2) governs the interpretation of certain terms used in
section 20 in circumstances where a restraint order has been made
before the institution of proceedings.
Subsection (3) provides that where a restraint order is made under
section 20 before the institution of proceedings by virtue of subsection
(1) (b) the order is to be discharged if proceedings are not instituted
or an application is not made under section 14 within a reasonable
time.

Section 20:

Restraint orders

This section empowers the High Court to make restraint orders
freezing assets which may be liable to realisation if a confiscation
order is imposed. The High Court may make such restraint orders
subject to any conditions and exceptions it decides to specify (sub
section (1)) and when making a restraint order it may make such
provision for living and legal expenses as it thinks fit (subsection (2)).
A restraint order may apply to all realisable property held by a
specified person, whether or not the property is described in the
order, and notwithstanding that the property was transferred to that
person after the making of the order (subsection (3)).
Restraint orders may only be made on the application of the
Director of Public Prosecutions. They may be made ex parte, but
must provide, however, for persons affected by such orders to be
notified (subsection (4)). The orders may be varied or discharged in
relation to any property to allow, for example, a third party to argue
that property held by him or her should not have been included in
the restraint order because he or she gave full value for it. Restraint
orders must be discharged when the proceedings for the offence or
the application under section 14 are concluded, (subsection (5)). Any
person affected by a restraint order may apply for its discharge or
variation (subsection (6)).
Subsection (7) allows the High Court to appoint a receiver to take
possession of property which is the subject of a restraint order and to
manage or otherwise deal with it in accordance with the court’s
directions. The court is also empowered to direct the holders of any
restrained property to hand it over to a receiver appointed under the
subsection.
Subsection (8) defines the expression “dealing with property” as
including the payment of a debt and removing restrained property
from the jurisdiction.
Subsection (9) permits a member of the Garda SiochAna or a
customs officer to seize property subject to a restraint order to prevent
it being removed from the State. The High Court will issue instructions
as to how such property will be dealt with (subsection (10)).
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Section 21:

Registration of restraint orders

The purpose of this section is to ensure that potential purchasers
of registered or unregistered land which is the subject of a restraint
order will know of the existence of such an order.
Subsection (1) provides for the furnishing by the registrar of the
High Court to the Registrar of Titles in the case of registered land of
notice of a restraint order and the Registrar of Titles must thereupon
enter in the register an inhibition against dealings in any registered
land or charge which appears to be affected by the order. On being
informed by the registrar of the High Court, the Registrar of Titles
must also cause an entry to be made in the register about any variation
or discharge of the restraint order (subsection (2)) and, where
there is a discharge, arrange for cancellation of the inhibition
(subsection (3)).
Subsection (4) provides for the furnishing by the registrar of the
High Court to the Registrar of Deeds in the case of unregistered land
of notice of a restraint order and the Registrar must thereupon cause
the notice to be registered in the Registry of Deeds. Subsections (5)
and (6) provide for variation or cancellation as the case may be of an
entry made under subsection (4).
Section 22:

Exercise of powers by High Court or receiver

This section deals with the manner in which the High Court will
exercise its powers in relation to the realisation of property under
section 16 or under section 20. The section also applies to receivers
appointed under those sections.
Subsection (1) deals with the scope of the section and provides that
it applies to the powers conferred on the High Court by section 16
and 20 or a receiver appointed under those sections. Subsection (2)
makes it clear that the purpose of the powers is to make available
property to satisfy any confiscation order that has been or may be
made in the defendant’s case.
Subsections (3) and (4) provide safeguards for the protection of
third parties. The liability of those who have received gifts which the
Court has considered should be taken into account will be the value
for the time being of the gifts (subsection (3)). In addition, the powers
of the High Court or a receiver will be exercised with a view to
allowing innocent third parties to retain or recover the value of their
property (subsection (4)).
The effect of subsection (5) is that obligations (such as debts) which
a defendant has will not be taken into account by the High Court or
a receiver when exercising powers in relation to the realisation of
property.
Section 23:

Receivers: Supplementary provisions

This section deals with the liability of receivers appointed under
the Bill who deal with what they wrongly suppose to be realisable
property. It provides that a receiver will not be liable to any person
in respect of any loss or damage resulting from action he or she takes
in relation to property which is not realisable property, provided that
he or she believes on reasonable grounds that he or she is entitled to
take such action and does not act negligently.
Section 24:

Bankruptcy of defendant etc.

This section governs the relationship between bankruptcy pro
ceedings and the restraint and confiscation procedures set out in
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the Bill, where a person who holds realisable property is adjudged
bankrupt.
Subsection (1) provides that where a person who holds realisable
property is adjudicated bankrupt, any property restrained or realised
before a bankruptcy order is made is to be excluded from the bank
rupt’s property, and cannot therefore be used to pay his creditors.
Subsection (2) provides that where a person has already been
adjudicated bankrupt, the powers of restraint and realisation con
ferred on the High Court or a receiver may not be exercised in respect
of property which may be required to pay creditors in the bankruptcy
proceedings.
Subsection (3) provides that where a bankruptcy order is made
after the institution of proceedings for an offence in respect of which
a confiscation order might be made or after a restraint order has been
made or an application has been made under section 11 or 14, any
gift caught by the Bill (as defined in sections 3(5) and (6)) may not be
avoided in the bankruptcy proceedings pending the conclusion of the
proceedings under this Bill. Thereafter, any such court order in the
bankruptcy proceedings must take account of any realisation of the
property under a confiscation order etc.
Subsection (4) makes provision for the situation where bankruptcy
proceedings affected by this section were started before the coming
into force of the Bankruptcy Act, 1988.
Section 25:

Property subject to restraint order dealt with by Official
Assignee

This section protects the position of those acting in bankruptcy
proceedings who seize or dispose of property, not realising that it is
subject to a restraint order which has precedence over the bankruptcy
proceedings.
Subsection (1) absolves such people from liability for loss or damange to the property, save where it is caused by their negligence,
and entitles them to a lien for expenses and for reasonable
remuneration.
Subsection (2) entitles such people to recover their expenses in
situations where it is not possible for them to exercise the entitlement
to a lien. In that situation the expenses are to be recovered under
section 18.
Section 26:

Winding up of company holding realisable property

This section deals with the relationship between winding up pro
ceedings and the restraint and confiscation proceedings under the Bill
where realisable property is held by a company which is wound up or
goes into voluntary liquidation.
Subsection (1) provides that realisable property held by a company
will not be available to the liquidator if the property was made subject
to a restraint order or realised before a winding up order was made
or a resolution passed for voluntary liquidation.
Subsection (2) provides that where a winding up order has already
been made or a resolution for voluntary liquidation passed, the powers
of restraint and realisation conferred on the High Court or a receiver
under the Bill must not be exercised in such a way as to prevent the
liquidator from distributing any property held by the company to its
creditors or recovering his or her own expenses out of such property.
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Subsection (3) contains definitions of various terms used in the
section.
PART IV: MONEY LAUNDERING
Section 27:

Money laundering etc.

This section provides for the offence of money laundering. The
activities caught by the section are very wide ranging and they include
those set out in the definition of “laundering” in the EC Directive.
Subsection (1) makes it an offence for a person to launder, whether
by concealment or conversion, the proceeds of his or her own drug
trafficking or other crime.
Subsection (2) covers the situation where a person launders ano
ther’s proceeds of crime knowing or believing that the property he or
she is dealing with represents such proceeds.
Subsection (3) provides that a person commits an offence if, know
ing or believing that certain property is derived from drug trafficking
or some other criminal activity, he or she handles that property;
“handling” is defined in subsection (6).
Subsections (4) and (5) broaden the scope of the meaning to be
given to “concealing or disguising” and “converting, transferring or
removing” as those expressions appear in subsections (1) and (2).
Subsection (6) defines “handling” for the purpose of subsection (3).
The definition, which corresponds to the offence of handling stolen
property, is very wide in scope and covers not just taking possession
of money etc. representing criminal proceeds but also any assistance
a person might provide for another to retain or to dispose of proceeds.
Subsection (7) provides that where a person is shown to have been
involved in laundering activities in circumstances where it would be
reasonable to conclude that he or she knew or believed that he or she
was dealing with criminal proceeds such knowledge or belief will be
inferred unless the court is satisfied, by the production of evidence by
the person concerned, for example, that there remains a reasonable
doubt as to whether it existed.
Subsection (8) provides that the concept of believing that property
was criminal proceeds includes thinking that this was probably the
case. This is in line with the approach adopted in the Larceny Act,
1990 in relation to similar matters.
Subsection (9) provides for penalties.
Subsection (10) provides that offences under this section will be
felonies. This will ensure that power of arrest without warrant will be
available in respect of these offences.
Subsection (11) provides that laundering carried out in the State
will be an offence where the activities which generated the property
laundered occurred in another state.
Section 28:

Measures to be taken to prevent money laundering

This section imposes obligations on banks and financial bodies to
take certain measures (e.g. identification of customers) to prevent
and assist in the detection of money laundering. We are required to
provide for these measures by the EC Directive.
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Subsection (1) provides a list of the institutions to which the obli
gations will apply. They include banks and other financial bodies that
might be utilised by money launderers. Paragraph (l) allows additions
to be made to the list so as to cover other institutions or persons
whose services might be resorted to for laundering purposes — they
may be designated in regulations made under subsection (9).
Subsection (2) requires the institutions to obtain proof of identify
from any party to whom they propose to provide an on-going service
(e.g. opening a savings account) or for whom they undertake a
transaction or a number of related transactions involving a sum in
excess of £10,000. In addition, identification will have to be carried
out in any other case where money laundering is suspected.
Subsection (3) clarifies the meaning to be given to a portion of
subsection (2).
Subsection (4) imposes a requirement on institutions to identify
third parties who may be behind the parties with whom they are
dealing.
Subsection (5) allows for waiver of identification where both parties
to a transaction are financial institutions operating within the State or
within the European Union or another state or country which is
prescribed for the purposes of the subsection.
Subsection (6) provides that the identification requirements will not
apply to certain types of life assurance. The purpose of the subsection
is to save life assurance businesses the task of carrying out special
identity checks in cases where it is most unlikely that money laun
dering is taking place.
Subsection (7) gives effect to a provision of the Directive which
permits a waiver of the customer identification requirements where a
life assurance transaction is paid for from an account in the relevant
customer’s name with a bank etc. to which the identification require
ments apply.
Subsection (8) obliges institutions to retain records of identifications
for at least 5 years after they have ceased to do business with the
party who was identified. In addition, the institutions are being
required to keep documents relating to transactions for at least 5 years.
Subsection (9) allows the Minister for Justice, following consultation
with the Minister for Finance, to make regulations for the purpose of
adding to the list of institutions to whom the identification etc.
requirements will apply (paragraph (a)); varying the £10,000 threshold
referred to in subsection (2) (b) and (3) (paragraph (b)); and, following
consultation with the Minister for Enterprise and Employment, to
prescribe amounts for certain purposes in subsection (6) (paragraph
(c)).
Subsection (10) provides for a negative Oireachtas resolution pro
cedure to apply in respect of subsection (9) regulations.
Subsection (11) provides for offences and penalties.
PART V: DRUG TRAFFICKING OFFENCES AT SEA
Section 29:

Drug trafficking offences on Irish ships

This section provides that anything which would constitute a drug
trafficking offence if done on land in the State will constitute that

offence if done on an Irish ship (anywhere in the world). “Drug
trafficking offence” is defined in section 3 (1), which provides also
that “Irish ship“ shall have the same meaning as in section 9 of the
Mercantile Marine Act 1955 (generally, Irish owned ships). The
jurisdiction of the Irish courts in respect of prosecutions under section
29 of the Bill for offences committed on Irish ships when outside the
State is provided for by section 32.
Section 30:

Ships used for illicit drug trafficking

This section extends Irish criminal law so as to penalise the pos
session in defined circumstances of a controlled drug on Irish and
certain other ships. The other ships are ships registered in a Con
vention state, i.e. a state which is a party to the Vienna Convention
of 1988 (see definition in section 3 (1)) and ships not registered in any
country or territory (subsection (1)).
Subsection (2) defines the conduct which is penalised by the section.
This is having a controlled drug in one’s possession (paragraph (a))
or being in any way knowingly concerned in the carrying or concealing
of a controlled drug on the ship (paragraph (b)) with the necessary
“criminal intent”. The necessary criminal intent will be that of know
ing or suspecting that the drug is intended to be imported or has been
exported contrary to any regulations made by the Minister for Health
under section 5 (1) (a) (ii) of the Misuse of Drugs Act 1977 (this is
the main provision in the law of the State providing for penalising
importation or exportation of controlled drugs) or contrary to the law
of any state outside the State.
Subsection (3) provides that a certificate purporting to be issued by
or on behalf of the government of any state other than the State that
the importation or exportation of a controlled drug is prohibited by
the law of that state shall be evidence of the matters stated in the
certificate.
Subsection (4) provides for the penalties for offences under the
section.
Subsection (5) amends section 29 (1) of the Misuse of Drugs Act,
1977 so as to provide that that provision, which relates to defences to
charges of certain offences, will also apply to offences under section
30 of the Bill.

Section 31:

Enforcement powers in relation to ships

Subsection (1), read with the First Schedule, confers certain powers
on enforcement officers (as defined in paragraph (c) of the First
Schedule) for the purpose of detection and other action in respect of
the commission on ships to which section 29 or 30 applies of offences
under those sections. The exercise of the powers is subject to the
restrictions provided by the later subsections.
Subsection (2) provides that the powers are not to be exercised
outside the landward limits of the territorial seas of the State (that is
to say, shall not be exercised in the Irish territorial seas or further out
at sea) in relation to a ship registered in a Convention state (defined
in section 3 (1)) except with the authority of the Minister for Foreign
Affairs and that he or she shall not give his or her authority unless
the state in question has requested or authorised the taking of the
action proposed. The extent of the territorial seas of the State is
provided for under the Maritime Jurisdiction Act 1959.
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Subsection (3) provides that the Minister for Foreign Affairs, in
giving his or her authority pursuant to a request or authorisation by
a Convention state, shall impose such conditions as may be necessary
in order to comply with the conditions contained in the request or
authorisation.
Subsection (4) enables the Minister for Foreign Affairs to authorise
a Convention state to exercise in relation to an Irish ship powers
corresponding to those conferred on enforcement officers by the First
Schedule.
Subsection (5) is a saving for any agreement that might be made
with another state by which Ireland would undertake not to object to
the exercise in relation to Irish ships of powers corresponding to those
conferred by the First Schedule.
Subsection (6) provides that the powers conferred by the First
Schedule shall not be exercised in the territorial sea of any other state
without the authority of the Minister for Foreign Affairs and that he
or she shall not give his or her authority unless that state has consented
to the exercise of those powers.
Section 32:

Jurisdiction and prosecutions in relation to offences on
ships

Subsection (1) is a provision (in common form) that proceedings
for an offence under section 29 or 30 or in respect of an offence on a
ship may be taken in any place in the State and the offence may for
all incidental purposes be treated as having been committed in that
place.
Subsection (2) provides that the proceedings mentioned in sub
section (1) shall not be instituted except by or with the consent of the
Director of Public Prosecutions.
Subsection (3) provides that proceedings for an offence under
section 30 alleged to have been committed outside the landward limits
of the territorial seas of the State on a ship registered in a Convention
state shall not be instituted except in pursuance of the exercise of the
powers conferred by the First Schedule.
Subsection (4) provides that section 11 of the Maritime Jurisdiction
Act 1959 (which makes provision somewhat similar to that proposed
by section 32 (3) of the Bill restricting the prosecution of offences
committed by aliens on foreign ships) shall not apply to proceedings
to which section 32 (3) applies.
Section 33:

Convention states

This section allows the Minister for Foreign Affairs to make an
order declaring that a state is a Convention state (for the purposes of
this Part of the Bill).

PART VI: INTERNATIONAL COOPERATION
Section 34:

External confiscation orders etc.

This section provides for a procedure for the enforcement, by
means of orders under Irish law, of orders made by the courts of
designated countries for the confiscation of property acquired by or
as a result of drug trafficking offences or conduct corresponding to an
offence for which a confiscation order could be made under section 7.
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The orders that may be enforced under the section are referred to as
“external confiscation orders” and the orders that may be made under
the section for the enforcement of external confiscation orders are
referred to as “confiscation cooperation orders”.
Subsection (1) empowers the Government to designate by order
the countries to whose orders the section will apply and, in paragraphs
(a) to (c), describes the purposes for which the procedure under the
section will apply. These will correspond to the purposes for which
confiscation orders may be made under section 4 or 7 of the Bill.
Subsections (2) to (4) prescribe the procedure for obtaining a
confiscation cooperation order. An application will be made to the
High Court for this purpose by or on behalf of the government of the
country concerned. The consent of the Minister for Justice to the
application will be necessary. If the court is satisfied that the conditions
specified in subsection (3) (read with subsection (4)) are satisfied, it
may make the order. The conditions are that the external confiscation
order is in force and not subject to appeal (paragraph (a)) or to any
similar procedure (subsection (4)), that the person concerned had
notice of the proceedings in sufficient time to enable him or her to
defend them (paragraph (b) and that the making of a confiscation
cooperation order corresponding to the external confiscation order
would not be contrary to the interests of justice (paragraph (c)).
Subsection (5) provides that a confiscation cooperation order shall
have the same effect as a confiscation order under section 4 or 7
except in two respects. First, if the external confiscation order is for
the recovery of specified property (representing the proceeds of the
conduct in question) rather than for the recovery of a sum of money
as under section 4 or section 7, then the confiscation cooperation order
will be for the recovery of that property (paragraph (a)). Second, if
the application is for the recovery of a lesser amount of property, or
a lesser sum of money, than that specified in the external confiscation
order (for example, because part of the property has already been
recovered in the other country), then the confiscation cooperation
order will be for the recovery of the lesser amount or sum (paragraph
(b) ).
Subsection (6) provides that the Government may by regulations
provide for modification of any of the provisions of the Bill relating
to confiscation orders so as to adapt them to confiscation cooperation
orders, in particular as regards enforcement and provisional measures
to prevent dealings in property that may be liable to confiscation.
Subsection (7) provides for the High Court to revoke a confiscation
cooperation order if it appears to it that the external confiscation
order has been satisfied.
Subsection (8) provides that regulations under subsection (6) shall
require affirmative resolutions by the Houses of the Oireachtas before
they are made.
Subsection (9) provides that orders designating the countries to
which the section is to apply may be amended or revoked.
Subsection (10) provides that an order made under subsection (1)
or (9) shall be laid before the Houses of the Oireachtas.
Section 35:

External forfeiture orders

This section provides a procedure for the enforcement, by means
of orders under Irish law, of orders made by the courts of designated
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countries for the forfeiture of property in respect of which an offence
to which the section applies has been committed or which was used
or intended to be used in connection with the offence. The orders
that may be enforced in this way are referred to as “external forfeiture
orders” and the orders that may be made under the section for the
enforcement of external forfeiture orders are referred to as “forfeiture
cooperation orders”. The section corresponds broadly to section 34
relating to confiscation.
Subsection (1) empowers the Government to designate by order
the countries to whose orders the section will apply.
Subsection (2) prescribes the procedure for obtaining a forfeiture
cooperation order. This will be similar to the procedure provided by
section 34 (2) for confiscation cooperation orders, and conditions
similar to those in section 34 (3) and (4) in relation to external
confiscation orders will have to be satisfied here also.
Subsection (3) provides for persons claiming to own or to be
otherwise interested in the thing in question to be heard before an
order is made.
Subsection (4) provides that a forfeiture cooperation order shall
have the like effect as a forfeiture order made under section 48. That
is to say, the offender will lose any rights he or she has in the property,
it will be taken into the possession of the Garda Sochuna and the
provisions of section 48 (7) and (8) as to claims to property in their
hands will apply.
Subsection (5) provides that the section will apply to an offence
committed abroad which corresponds to an offence under the Misuse
of Drugs Act 1977, a drug trafficking offence (defined in section 3 (1))
or an offence in respect of which a confiscation order could be made
under section 7.
Subsections (6) and (7) make provision similar to the provisions of
section 34 (9) and (10).
Section 36:

Proof of external order etc.

This section makes provision for proof of documents in proceedings
for the making of confiscation cooperation orders or forfeiture coop
eration orders.
Section 37:

Service in State of process issued outside State

This section enables certain kinds of documents issued in foreign
criminal proceedings to be served in the State.
Subsection (1) empowers the Minister for Justice to arrange for two
kinds of documents issued in criminal proceedings in a country outside
the State to be served, at the request of that country, on persons in
the State. The documents are summonses to appear as a defendant
or witness in the proceedings and records of the decisions of the courts
in the proceedings.
Subsection (2) provides that the Minister may cause the document
to be served by post or, if the other country has requested personal
service, may direct the Garda Sioch&na to serve it personally.
Subsection (3) provides that service of the process shall not impose
any obligation under the law of the State to comply with it. Any
consequence of non-compliance will, therefore, be a matter for the
law of the other country, but Article 8 of the Convention on Mutual
17

o

■z-'V-

Assistance provides that failure to answer a summons to appear as a
witness shall not subject the person to any punishment or measure of
restraint in the country from which the summons was issued unless
subsequently he or she voluntarily enters that country and is there
again duly summoned.
Subsections (4) and (5) implement Article 12 of the Mutual Assist
ance Convention which is concerned with certain immunities from
prosecution or other restriction on personal freedom for persons who
comply with a summons etc. which is served in accordance with the
Convention.
Subsection (4) provides that the Minister shall not arrange for a
summons from another state to be served on a person in the State
unless the other state has undertaken that if the person appears in
answer to the summons he or she will not be prosecuted or otherwise
restricted in his or her personal freedom for an offence not mentioned
in the summons until he or she has had adequate opportunity to leave
that state or else having left it has returned there.
Subsection (5) makes provision somewhat similar to subsection (4)
in that it ensures that a person who is in the State and is summoned
and appears as a witness in criminal proceedings in another state will
not be prosecuted or otherwise restricted in his or her personal
freedom by that state for any previous offence.
Subsection (6) provides that service of the document shall be
accompanied by a notice to the person in question containing certain
information and advice as to his position in the event of his or her
complying or not complying with the process in question. The notice
shall state that he or she is not obliged under Irish law to comply with
it and that if he or she does comply he or she will enjoy the immunities
from prosecution which are provided for in subsections (4) and (5)
(paragraph (a)), that he or she may wish to seek advice as to the
possible consequences of non-compliance under the law of the other
country (paragraph (b)) and that he or she may not, as a witness, be
accorded under the law of the other state the same privileges as would
be accorded to him or her in criminal proceedings in the State
(paragraph (c)).
Subsection (7) is an administrative provision as to service of a
document under the section by the Garda Sioch^na; they are to obtain
a receipt if possible.
Section 38:

Service outside State of process issued in State

This section (which corresponds to part of section 37) enables
certain documents to be issued in Irish criminal proceedings for
service abroad.
Subsection (1) provides that a summons requiring a person charged
with an offence to appear in a court in the State (paragraph (a)) or a
summons or order requiring a person to attend as a witness (paragraph
(b)) may be issued notwithstanding that the person in question is
outside the State and may be served outside the State in accordance
with arrangements made by the Minister for Foreign Affairs.
Subsection (2) provides that service outside the State of the sum
mons or order shall not impose any obligation under the law of the
State to comply with it.
Subsection (3) ensures that, even though the summons or order has
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been served abroad, it can still be served in the State in the ordinary
way and with the ordinary consequences of non-compliance.
Subsections (4) and (5) correspond to subsections (4) and (5) of
section 37. Subsection (4) provides for immunity from prosecution or
other restriction on personal freedom for a defendant in respect of
offences not mentioned in the summons. Subsection (5) prevents a
person who travels to the State to appear as a witness being prosecuted
or otherwise restricted in his or her personal freedom for an earlier
offence.
Section 39:

Taking of evidence in State for use outside State

This section, read with the Second Schedule (introduced by sub
section (6)), provides for a procedure by which evidence, including
documents and other articles (subsection (4)), may be obtained in the
State for use in criminal proceedings in another country.
Subsection (1) provides that the section shall have effect where the
Minister for Justice receives a request from a court, prosecuting
authority or other appropriate authority in another country for assist
ance in obtaining evidence (including documents or other articles by
virtue of subsection (4)) in connection with criminal proceedings or a
criminal investigation there.
Subsection (2) provides that the Minister may nominate a judge of
the District Court to take the evidence if the Minister is satisfied that
an offence under the law of the requesting country has been committed
or that there are reasonable grounds for suspecting that that is the
case (paragraph (a)) and that proceedings in respect of the offence
have been instituted in that country or it is being investigated there
(paragraph (b)).
Subsection (3) permits the Minister to act on a certificate by an
appropriate authority in the requesting country in order to satisfy
himself or herself as to the matters mentioned in subsection (2).
Subsection (5) prevents the Minister from exercising powers under
this section unless it can be established that any evidence which may
be provided for the requesting state shall not, without his or her
consent, be used for any purpose which was not specified in the
request.
Subsection (7) repeals two provisions in the Extradition Acts of
1870 and 1873 for the taking of evidence for use in foreign proceedings,
with a consequential repeal of the provisions in the Act of 1987
mentioned. The provisions in the Acts of 1870 and 1873 are the only
parts of the previous legislation on extradition that were not repealed
by the Extradition Act, 1965.
Subsection (8) makes 2 consequential repeals to section 3 of the
Genocide Act, 1973.
Subsection (9) is transitional and caters for the situation where
evidence is being taken under the provisions which will be repealed
when this section comes into operation.
Section 40:

Obtaining of evidence outside State for use in State

This section provides for a procedure by which evidence, including
documents and other articles (subsection (5)), can be obtained from
abroad for the purpose of criminal proceedings in the State and for
the admissibility of evidence so obtained in such proceedings. The
section is the counterpart of section 39.
19

OUT

Subsection (1) enables a court in the State to issue a “letter of
request” requesting the assistance of the authorities of another coun
try in obtaining evidence for use in criminal proceedings in the State.
It must appear to the court that an offence against Irish law has been
committed or that there are reasonable grounds for suspecting that
that is the case (paragraph (a)) and that proceedings must have been
instituted or it is being investigated (paragraph (b)). The subsection
(read with subsection (2)), requires that an application shall be made
to the court for the purpose; this can be made by the Director of
Public Prosecutions or, if proceedings have been instituted, by the
accused.
Subsection (3) provides that the letter of request shall be sent to
the Minister for Justice for transmission to the appropriate court or
other authority in the other country.
Subsection (4) provides that in cases of urgency the Irish court may
send the letter of request direct to the court in the other country
(instead of through the Minister for Justice).
Subsection (6) provides that evidence obtained from another coun
try pursuant to a letter of request shall not be used for any extraneous
purpose without the consent of the appropriate authority of the other
country.
Subsection (7) provides that a statement of evidence of a witness
taken in compliance with a letter of request shall be admissible in
evidence in the Irish criminal proceedings provided that it is certified
by the court or other authority of the other country by which it was
taken to be a true and accurate statement of the evidence as taken.
Subsection (8) provides that a document purporting to be a cer
tificate as mentioned in subsection (7) shall be deemed to be such a
certificate unless the contrary is shown.
Subsection (9) allows translations of documents obtained from other
countries pursuant to letters of request to be admissible in evidence
in Irish criminal proceedings.
Subsection (10) relates to the general discretion of criminal courts
to exclude evidence which is otherwise admissible. It provides that in
the case of evidence obtained in pursuance of a letter of request the
court shall have regard, in considering whether the evidence should
be excluded in the exercise of that discretion, to whether it was
possible to challenge the statement in the evidence by questioning the
person who made the statement (paragraph (a)) and, in a case where
the statement was taken in legal proceedings in the other country, to
whether the law of the other country allowed the parties to be legally
represented when the evidence has been taken (paragraph (b)).
Section 41:

Transfer of prisoner in State to give evidence or assist
investigation outside State

Subsection (1) empowers the Minister for Justice to issue a warrant
providing for a person serving a sentence of imprisonment in a prison
or other penal institution in the State to be transferred, in custody,
to another country for the purpose of giving evidence in criminal
proceedings there or of being identified, or otherwise assisting by his
or her presence, in such proceedings or the investigation of an offence.
Subsection (2) provides that no such warrant shall be issued unless
the prisoner has consented to being transferred. The consent may be
given by the prisoner except that, if the Minister considers that it
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would be inappropriate for the prisoner to act for himself or herself
(because of his or her physical or mental condition or his or her
youth), then the consent may be given on his or her behalf by an
appropriate person.
Subsection (3) provides that the warrant will constitute the neces
sary authority for the handing over of the prisoner and for his or her
return in due course to continue serving his or her sentence.
Subsection (4) provides that a warrant will not be issued under this
section unless the other state is in a position to ensure that if the
prisoner is transferred there he or she will not be prosecuted or
otherwise restricted in his or her personal freedom for any offence
against the law of that state which was committed before the transfer.
Subsection (5) provides that the prisoner shall be deemed to be in
legal custody while being transferred etc. (so that, for example, it will
be an offence to try to rescue him or her); subsection (6) gives the
necessary authority and protection to those having charge of him or
her; subsection (7) provides for arrest if he or she escapes, and
subsection (8) extends the section to prisoners on remand and those
in custody for non-payment of a fine etc.
Section 42:

Transfer of prisoner outside State to give evidence or
assist investigation in State

Subsections (1) and (2) of this section (which is the counterpart of
section 41) empower the Minister for Justice to authorise the issue of
a warrant which will provide for the detention in custody in the State
of a prisoner serving a sentence in another country who is brought to
the State in accordance with arrangements made by the authorities of
the other country for the purpose of giving evidence in response to a
witness summons in Irish criminal procedings or for that of being
identified etc. in such proceedings.
Subsection (3) requires the consent of the prisoner or other appro
priate person to the transfer; it is similar to section 41 (2).
Subsection (4) provides that the warrant will constitute the neces
sary authority for the reception and detention of the prisoner etc.
Subsection (5) applies the technical provisions of section 41 (5) to
(7) in relation to legal custody, authority and protection for persons
having charge of the prisoner and to escape from custody to cases of
transfer under section 42.
Subsection (6) provides that a person brought to the State as
provided by the section shall not be subject to the controls imposed
by any order under the Aliens Act, 1935 in respect of his or her entry
into or presence in the State (so that he or she will not require leave
to land) but that, if the warrant ceases to have effect while he or she
is in the State, he or she shall be treated as if he or she had then
illegally entered the State and may be removed accordingly.
Subsection (7) corresponds to section 41 (4). It provides that a
prisoner who is transferred to the State pursuant to this section shall
not be prosecuted or otherwise restricted in his or her personal
freedom in respect of any offence which was committed before his or
her arrival in the State.
Subsection (8) provides that the procedure under the section shall
apply to persons detained in the other country in consequence of
having been transferred there under international arrangements for
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the repatriation of prisoners in the same way as it applies to persons
serving sentences in the other country.

Section 43:

Search etc. for material relevant to investigation outside
State

This section provides that in the case of designated countries the
provisions of Irish law authorising a judge of the District Court to
issue a search warrant for obtaining evidence of an offence shall apply
so as to authorise the issue of a similar warrant for obtaining evidence
of a similar offence under the law of the designated country.
Subsection (1) enables the Government to designate by order the
countries in relation to which the section is to apply.
Subsection (2) contains the main provision of the section. The
application for the search warrant will have to be made by or on
behalf of the Director of Public Prosecution or by a member of the
Garda Sioch&na not lower than the rank of superintendent and the
judge will have to be satisfied that there are reasonable grounds for
believing that an offence under the law of the designated country has
been committed (paragraph (a)) and that the conduct in question, if
it had occurred in the State, would constitute an offence in respect of
which he or she would have power to issue a search warrant under
any enactment (paragraph (b)). Examples are the powers to search
for stolen property under section 42 of the Larceny Act, 1916, for
controlled drugs under section 26 of the Misuse of Drugs Act, 1977
(as amended by section 13 of the Misuse of Drugs Act, 1984) and for
“racist” literature etc. under section 9 of the Prohibition of Incitement
to Hatred Act, 1989.
Subsection (3) provides that an application for a search warrant
shall not be made except in pursuance of a direction by the Minister
for Justice given in response to a request by the country concerned.
The request will have to have been made on behalf of a court or
prosecuting or other appropriate authority in the other country. The
evidence seized will be furnished to the Minister for transmission to
the other country.
Subsections (4) and (5) contain administrative provisions as to
certification, copies of documents etc. as may be required for the
other country.
Subsection (6) provides that the provisions of section 9 of the
Criminal Law Act 1976 relating to the retention etc. of things seized
under legal authority shall apply to things seized under a search
warrant under this section. These include the saving in section 9 (2)
of the 1976 Act for documents prepared for the purpose of legal
advice.
Subsection (7) allows designation orders made by the Government
under the section to be amended or revoked. Subsection (8) deals
with the laying of orders before the Houses of the Oireachtas.
Subsection (9) precludes the Minister from giving a direction under
subsection (3) unless the other state has accepted that any evidence
which is provided for that state may not, without his or her consent,
be used for a purpose which was not specified in the request. It also
makes provision for the return of evidence which is provided under
this section.
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PART VII: SUPPLEMENTARY
Section 44: Disclosure of information
Subsection (1) provides that persons or bodies to whom section 27
applies shall report to the Garda Sfoch&na where they suspect that an
offence under section 27 or 28 (money laundering etc.) has been or is
being committed in relation to their business.
Subsection (2) imposes a similar obligation on persons or bodies
charged with the supervision of a person or body to whom or which
section 28 applies to report a suspected offence by persons or bodies
with whose supervision they are charged.
Subsection (3) provides for penalties for non-compliance with sub
section (1) and (2).
Subsection (4) relates to statutory or other duties restricting the
disclosure of confidential or similar information. It provides that,
where a person or body discloses any information in the course of
making a report under subsection (1) or (2) of the section, or discloses
to a member of the Garda Sioch&na or other person concerned in the
investigation or prosecution of a drug trafficking offence, or an offence
in respect of which a confiscation order under section 7 might be
made, a suspicion that any property has been obtained as a result of
or in connection with such an offence or derives from property
so obtained, the disclosure will not be treated as a breach of the
restriction.
Section 45: Offences of prejudicing investigation
Subsection (1) provides that it shall be an offence for a person who
knows or suspects that an order under section 50 has been made or
applied for, or a search warrant under section 43 or 51 has been
issued, in relation to an investigation into drug trafficking etc. to
make any disclosure which is likely to prejudice the investigation.
Subsection (2) makes similar provisions in relation to reports under
section 44. The offence will consist of making a disclosure likely to
prejudice any investigation arising from the report into whether an
offence has been committed under section 27 or 28.
Subsection (3) makes it a defence for the alleged offender to prove
that he or she did not know or suspect that the disclosure was likely
to prejudice the investigation (paragraph (a)) or to prove that he or
she had lawful authority for making the disclosure (paragraph (b)).
Subsection (4) prescribes the penalties for offences under the
section.
Section 46: Offences by bodies corporate
This section (which is in standard form) provides for the liability of
individual directors etc. of companies etc. for offences under the Bill
committed by the company etc. (The need for provisions of this kind
derives from the doctrine that criminal acts committed by a director
of a body corporate in the discharge of his or her functions as such
count in law as being committed by the body corporate itself rather
than by the director.
Section 47:

Voidance of dispositions designed to frustrate confiscation
etc.
This section provides that once any property, of whatever kind and
wherever situated, has become subject to confiscation, forfeiture, etc.
oy virtue of any provision of the Bill no measure of any kind taken
with respect to it in reliance on the law of any country outside the
State will have effect so as to prevent the confiscation etc. from

taking effect. The reference to the property’s becoming “subject to”
confiscation etc. means that the necessary order has been made — it
will not be enough that such an order might be made.
Section 48:

Forfeiture orders

This section empowers a court to order the forfeiture of property
which is used or intended to be used in the commission of crime or
which is unlawfully in a person’s possession.
Subsection (1) provides for the making of forfeiture orders following
conviction in respect of property used or intended to be used in the
offence for which the conviction is imposed. In addition, where the
offence is one of unlawful possession the court may order property
seized from the offender or in his or her possession at the time of
arrest or when the summons was issued to be forfeited. The subsection
also provides that a forfeiture order can be combined with any other
sanction.
Subsection (2) requires the court to have regard to the value of
property that might be forfeited (e.g. to decide if forfeiture would be
worthwhile) and to consider the impact the making of a forfeiture
order would have on the offender.
Subsection (3) provides that “facilitating the commission of an
offence” in subsection (1) will include taking steps for the disposal of
any property or for assisting the offender to evade apprehension.
Subsection (4) sets out the effect of a forfeiture order i.e. any rights
the offender had in property covered by the order are extinguished.
The Garda Sioch^na will take possession of the property.
Subsection (5) requires the court to hear any representations against
the making of a forfeiture order by a person claiming to be the owner
of the property or an interested third party.
Subsection (6) postpones the operation of a forfeiture order until
the expiration of the ordinary time for an appeal against the conviction
or the order itself.
Subsections (7) and (8) provide that the general rules which apply
to property which comes into the possession of the Garda Siochina
will, subject to certain modifications, apply in the case where property
is made the subject of a forfeiture order.
Subsection (9) provides that forfeiture powers arising under other
statutes (e.g. in relation to firearms) will not be affected.
Section 49:

Forfeiture for drug offences

The power of the court to order forfeiture of property under section
30 (1) of the Misuse of Drugs Act, 1977 extends to anything shown
to relate to an offence under than Act. This section amends section
30 (1) of the 1977 Act so as to extend the court’s power of forfeiture
under that Act to anything shown to relate to a drug trafficking
offence as defined in section 3 of the Bill. Those additional powers of
forfeiture will, consequently, extend to the following offences—
(a) an offence against the Customs Acts in relation to the import
ation or exportation of a controlled drug;
(b) a money laundering offence under section 27 of the Bill;
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(c) an offence under section 30 of the Bill (drugs offence on Irish
and certain other ships);
(d) complicity in any of the offences in paragraphs (a), (6) and
(c) above and those offences referred to in section 30 (1)
of the 1977 Act as it stands.

Section 50:

Orders to make material available

The purpose of this section is to allow the Garda Sioch&na to apply
to the District Court, for the purpose of an investigation into drug
trafficking, a money laundering offence or an offence in respect of
which a confiscation order might be made, for an order for the
production of any relevant material or access to it.
Subsection (1) enables a member of the Garda Sioch&na to apply
to a judge of the District Court for an order requiring disclosure
of particular material or material of a particular description. The
application must be for the purpose of an investigation into drug
trafficking, money laundering or whether a person has benefited from
an indictable offence.
Subsection (2) allows the district judge, if satisfied that certain
conditions which are set out in subsection (4) are met, to make an
order requiring the holder of the material (or the person who appears
to the judge to hold the material) either to produce it to a Garda to
take away, or to give a Garda access to it, within a specified time.
Subsection (3) provides that the period allowed for production of
the material will be 7 days, with the judge having discretion to specify
a different period if he or she believes it appropriate.
Subsection (4) sets out the following conditions which must apply
before an order can be made under the section—
The first is that there are reasonable grounds for suspecting
that a specified person has engaged in drug trafficking or money
laundering or has benefited from trafficking or from an indictable
offence.
The second condition is that there must be reasonable grounds
for suspecting that the material will be of substantial value (by
itself or with other material) to the relevant investigation. There
must be reasonable grounds for suspecting that the sought-after
material does not comprise “items subject to legal privilege”.
These are communications between a professional legal adviser
and client or a representative concerning legal advice or legal
proceedings, provided that such items are not being held with
the intention of furthering a criminal purpose.
The third condition is that there must be reasonable grounds
for believing that disclosure is in the public interest taking account
of the likely benefit to the investigation and the circumstances in
which the possessor of the material holds it.
Subsection (5) empowers the judge, if he or she is making or has
made an order requiring the holder of information to give a Garda
access to it, to make a supplementary order requiring any person who
seems entitled to grant entry to the premises on which the material is
held to allow a Garda to enter in order to see the material.

Subsection (6) empowers a judge to alter or revoke an order made
under this section.
Subsection (7) requires those who hold information on a computer
to produce it in a form in which is is visible and legible: it will not be
sufficient to supply a floppy disc or coded print-out.
Subsection (8) provides that an order for disclosure (a) does not give
any right of access to items subject to legal privilege (see subsection (4)
above); (b) overrides all obligations of secrecy whether imposed by
statute or otherwise.
Subsection (9) provides in effect that information obtained under
an international agreement (e.g. a Double Taxation Agreement)
under which information is supplied to a Government department on
condition that it be confined to specific purposes shall not be disclosed
for other purposes in pursuance of an order made under this section.
Subsection (10) makes it an offence not to comply with an order
made under this section without a reasonable excuse.
Section 51:

Authority for search

This section enables a member of the Garda Sioch&na to apply to
the District Court for a warrant to gain access to information in
circumstances where the disclosure order procedure in section 50
would be impracticable or inappropriate, or where the order has not
been complied with.
Subsection (1) provides, on application by a member of the Garda
Sfoch&na, for the issue of a search warrant by a judge of the District
Court in connection with investigations into drug trafficking, money
laundering or into whether a person has benefitted from drug traf
ficking or an indictable offence. The premises to be searched must be
specified in the application. The member of the Garda Sioch&na and
other accompanying members of the Force may enter the premises
by force if necessary.
Subsection (2), (3) and (4) set out the conditions under which a
warrant can be issued. Under subsection (2), the judge must be
satisfied that one of a number of circumstances apply. These include
that an order made under section 50 in relation to material on the
premises has not been complied with or that, although the conditions
for making an order under section 50 are fulfilled, it would be inap
propriate to do so, because the persons entitled to produce the
material or grant access to the premises cannot be contacted, or
because the investigation might be seriously prejudiced if the Gardai
did not secure immediate access to the material. These conditions
are designed to ensure that warrants are only granted in limited
circumstances where the disclosure order procedure is impracticable
or delay is likely to prejudice investigations.
Subsection (5) allows a member of the Garda Sioch&na who has
entered premises under an order made by the court under subsection
(2) to seize material discovered. The material seized must, by itself
or with other material, be likely to be of substantial value to the
investigation for the purpose of which the warrant was issued and
must not include items subject to legal privilege.
Section 52:

Compensation

This section empowers the High Court to order compensation to
be paid to a person in circumstances where the person’s property is
affected by an order of restraint or realisation under the Bill and the
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proceedings to which those orders relate do not result in his or her
conviction or the conviction is quashed.
Subsection (1) enables the High Court to make the order of com
pensation.
Subsection (2) provides that the High Court must be satisfied,
before awarding compensation, that there has been some serious
default on the part of a person involved in the investigation or
prosecution and that the applicant has suffered loss as the result of
the restraint or realisation of property.
Subsection (3) provides that compensation should not be awarded
where criminal proceedings would have been taken even if there had
been no serious default in the prosecution or investigation.
The High Court is empowered by virtue of subsection (4) to order
payment of compensation to innocent third parties whose property is
subject to a confiscation or restraint order.
Subsection (5) allows the High Court discretion to award such
compensation as it thinks just in all the circumstances of the case.

Section 53:

Compensation etc. where absconder is acquitted

This section is consequential on section 11 (4) of the Bill which
enables the High Court to make a confiscation order against a person
who has absconded.
Subsections (1) and (2) provide for the cancellation of a confiscation
order made under section 11 (4) where the absconder is acquitted.
Subsections (3) and (4) make provision for the payment of com
pensation to a person who has suffered loss in respect of property
which was subject to a confiscation order cancelled under this section.
The amount of the compensation will be whatever the court considers
just.
Subsection (5) allows a court which cancels a confiscation order
under this section to make appropriate consequential or incidental
orders.

Section 54:

Power to discharge confiscation order and compensation
when absconder returns

This section is similar to section 53 and provides for the cancellation
of a confiscation order made against an absconder who returns but is
not proceeded against. Compensation will also be payable under the
section.
Subsections (1) and (2) empower the High Court to cancel a
confiscation order made in respect of an absconder (under section 11)
where the absconder returns and the court is satisfied that there has
been undue delay in prosecuting the defendant or that the prosecution
will be discontinued.
Subsections (3), (4) and (5) make provision along the lines of
sections 53 (3), (4) and (5) in relation to the payment of compensation
and the making of ancillary orders.
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Section 55:

Expenses

This section, which is in standard form, provides for payment of
the expenses which will be incurred under the Bill when it is enacted.
FIRST SCHEDULE: ENFORCEMENT POWERS IN
RESPECT OF SHIPS
This Schedule (read with section 31) empowers enforcement officers
(members of the Garda Sioch&na and other specified persons) to take
certain action (including searches) in relation to ships and persons
and things on them for the purpose of preventing the use of ships in
drug trafficking etc. The persons (apart from the Gardai and customs
officers) on whom the powers are being conferred will be specified by
orders (subject to negative resolution) made by the Minister for
Justice (paragraph 1).
Paragraph 2 empowers an enforcement officer to stop and board a
ship and, if necessary, to require it to be taken to a port in the State
(or, in appropriate cases, in a Convention state (see section 3 (1)) or,
in certain circumstances, another state).
Paragraph 3 empowers an enforcement officer to search the ship,
anyone on it and anything on it, including its cargo, and to require
the giving of information and the production of documents etc.
relating to the ship or anything on it.
Paragraph 4 empowers an enforcement officer to arrest without
warrant anybody whom he or she has reasonable grounds for sus
pecting to be guilty of an offence under section 29 or 30 committed
on the ship and to seize and detain anything found on the ship which
appears to the officer to be evidence of the offence.
Paragraphs 5, 6 and 7 provide, respectively, for assistance for an
enforcement officer, for the use of force and for proof of an officer’s
authority.
Paragraph 8 provides that an enforcement officer shall not be liable
in any civil or criminal proceedings in respect of things done in good
faith and with reasonable cause.
Paragraph 9 provides for offences of obstructing enforcement
officers, non-compliance with their requirements and deception.
SECOND SCHEDULE: EVIDENCE FOR USE OUTSIDE THE
STATE: PROCEEDINGS BEFORE NOMINATED JUDGE
This Schedule (read with section 39) contains certain provisions,
mostly as to matters of detail, for the procedure which is to apply
when the Minister for Justice nominates a judge of the District Court
under section 39 to take evidence for use in criminal proceedings in a
country outside the State in response to a request from a court or
other authority in that country.
Paragraphs 1 and 2 provide, respectively, for power to summon
witnesses to attend the hearing and for power to administer oaths to
the witness; paragraph 4 provides for the transmission of the evidence
to the other country, and paragraph 6 provides that no order shall be
made for costs.
Paragraph 3 relates to the privilege of a witness to decline to give
evidence or (see subparagraph (6)) to produce documents etc. Under
paragraph 3 (1) (a) he or she will have the same privileges in this
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respect as in criminal proceedings in the State. Under paragraph 3
(1) (b), read with paragraphs 3 (2) and (3), he or she will also have
the same privileges as he or she would have in criminal proceedings
in the country from which the request has come, but this will be so
only if the court or authority in that country concedes the claim of
privilege; the witness will be required to give the evidence but, if
that court or authority upholds the claim, the evidence will not be
transmitted to the country in question.
Paragraph 3 (4) provides that a witness shall not be compelled to
give evidence if this would be prejudicial to the security of the State
and that a certificate by the Minister for Justice shall be admissible as
evidence that this would be the case; and paragraph 3 (5) provides
that a person shall not in any event be compelled to give any evidence
in his or her capacity as an officer or servant of the State.
Paragraph 5 ensures that the Bankers’ Books Evidence Acts, 1879
to 1989 shall apply to the proceedings before the nominated judge.
These Acts include provision that copies of entries in bankers’ books
shall be admissible in legal proceedings as evidence of the transactions
to which the entries relate and the Acts also contain powers to inspect
and take copies of entries for the purpose of legal proceedings.
An Roinn Dli agus Cirt,
Samhain, 1993.
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