
AN BILLE UM SHAOIRE UCHTAIOCH, 1993 
ADOPTIVE LEAVE BILL, 1993

EXPLANATORY AND FINANCIAL MEMORANDUM

Introduction

The Bill provides for the grant of adoptive leave to women 
employees on a basis similar to maternity leave. There is provision 
also for the grant of such leave to a man, if he is a sole male adopter 
and in certain other limited circumstances. The minimum period of 
leave provided in the Bill is 10 weeks adoptive leave (which will 
attract a social welfare payment) with an optional four weeks of 
additional (unpaid) adoptive leave.

PARTI

Preliminary and General

Sections 1 to 3 are standard provisions dealing with the short title, 
commencement, definitions and making of orders and regulations.

Section 4 ensures that persons cannot contract out of their obli
gations or entitlements under the Bill but allows for the provision of 
arrangements to an employee that are more favourable than those 
provided in the Bill.

Section 5 is a standard provision which states that the cost of 
administering the Bill will be paid out of moneys voted by the 
Oireachtas.

PART II 

Adoptive Leave

Section 6 provides for the grant to an adopting mother (or sole 
male adopter) of 10 weeks adoptive leave beginning on the day the 
child is placed for adoption. There is provision to allow the Minister, 
by order, with the consent of the Minister for Social Welfare and the 
Minister for Finance to alter the length of the leave.

Section 7 requires an employee, who wishes to avail of adoptive 
leave, to inform her employer of her intention to take the leave and 
of the expected day of placement. The employee must give at least 
four weeks written notice of taking the leave and furnish evidence of 
the placement (through a certificate of placement, or other suitable 
evidence in the case of a foreign adoption). Evidence of placement 
must be furnished within four weeks of the placement, except in
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the case of a foreign adoption where, because of the variety of 
arrangements that may exist in practice, evidence need only be 
furnished as soon as is reasonably practicable. In the case of a foreign 
adoption, a copy of the declaration made pursuant to the Adoption 
Act, 1991 must be furnished to the employer. There is provision, if 
the day of placement is postponed, for commencement of the leave 
to coincide with the new day of placement.

Section 8 allows an adopting mother (or sole male adopter) to take 
up to four consecutive weeks additional adoptive leave, immediately 
following adoptive leave. To qualify for the leave, an adopting mother 
(or sole male adopter) must notify her employer, in writing, of her 
intention to take the leave at least four weeks before the date on 
which she would have been due to return to work if she had not 
applied for additional adoptive leave. There is provision, in the case 
of a foreign adoption, subject to certain notification requirements, 
for some or all of the period of additional adoptive leave to be taken 
before the day of placement. This provision is intended to facilitate 
the adopting mother (or sole male adopter) to travel abroad for the 
purposes of familiarisation with the child to be adopted.

Sections 9, 10 and 11 entitle an adopting father to leave where the 
adopting mother has died either after giving notice of intention to 
take the leave, or at any time during adoptive leave or additional 
adoptive leave. In such circumstances, the legislation will entitle the 
adoptive father to the period, or remainder of the period, of adoptive 
leave and/or additional adoptive leave to which the adopting mother 
would have been entitled had she still been alive. The notification 
requirements set down in the sections are analogous to those required 
in sections 7 and 8 except that the requirements in relation to the timing 
of the notifications take account of the exceptional circumstances of 
the case.

Section 12 provides for the return to work of an adopting parent in 
circumstances where the placement of a child has been of less than 
14 weeks duration. In such circumstances, the adopting parent must 
inform her employer that the placement has terminated no later than 
the date of termination. The employer is obliged to give such an 
employee notice of at least one week of the day on which she is 
required to return to work. The employer must take her back, in any 
event, no later than the due date of expiry of adoptive leave or 
additional adoptive leave, as appropriate.

Section 13 requires the agency placing the child for adoption, or 
An Bord Ucht<ila in certain circumstances, to issue to the adopting 
parent a certificate of placement no later than seven days after a 
request for one by an adopting parent. The certificate is required to 
be signed by a person representing the agency concerned and will 
include a statement of the day of placement, the sex and date of birth 
of the child, the name and address of the adopting parent or parents 
and the date of issue.

Section 14 provides that the information in the certificate of place
ment will be accepted as evidence in any proceedings arising out of 
the exercise of rights under the Bill, unless the contrary is proved.

PART III

Provisions Relating to Employment Contracts 

Section 15 is concerned with the employment position of the
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employee during adoptive leave and additional adoptive leave. The 
main provisions are that—

an employee on adoptive leave will be treated as if she had not 
been absent so that all her rights, except the right to remuner
ation, will be unaffected during the leave,

* employment before the absence on additional adoptive leave 
will be regarded as continuous with employment following such 
absence in respect of all rights, other than the right to remuner
ation, which will stand suspended, and

* periods of probation, initial training and apprenticeship, will be 
suspended during adoptive leave and additional adoptive leave.

Section 16 renders void any purported termination of or suspension 
from employment during adoptive leave or additional adoptive leave 
or any notice of termination or notice of suspension due to terminate 
during such leave.

Section 17 provides for the extension of the date of any termination 
of or suspension from employment beyond the end of adoptive leave 
or additional adoptive leave.

Section 18 entitles an employee to return to work after adoptive 
leave and additional adoptive leave to the job she held and under the 
contract of employment current before the leave. The section also 
deals with arrangements for return where there has been a change of 
ownership of the enterprise concerned.

Section 19 provides for the offer of a new contract of employment 
to an employee in circumstances where it is not reasonably practicable 
for an employer (or the new owner) to allow the employee to return 
to her usual job. In such circumstances, the new contract must offer 
work which is suitable to the employee concerned and its terms must 
not be substantially less favourable than the old contract.

Section 20 requires an adopting parent to give to her employer, in 
the period two to four weeks before the due date of return to work, 
notice of her intention to return to work after the leave.

Section 21 allows for the postponement of the resumption of work 
by an employee in a situation where she is due to return to work on 
a date on which there is a general interruption or cessation of work 
at her employment.

PART IV

Amendment or Application of Other Enactments

This Part ensures that other relevant enactments take specific 
account of the position of an employee on, or returning from, adoptive 
leave or additional adopting leave.

; r.)l niiw )ji

Unfair Dismissals Act, 1977

Sections 22 to 26 make the necessary insertions in, and application 
arrangements in respect of, unfair dismissals legislation so as to ensure 
the protection of the rights of adoptive parents.

Accordingly—

* the dismissal of an employee for reasons connected with the 
exercise of rights under the Bill will be deemed to be an unfair 
dismissal,
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* the failure by an employer to allow an employee, who is otherwise 
entitled to do so, to resume work after the adoptive leave or 
additional adoptive leave will be deemed to be an unfair dismissal 
(unless there are substantial grounds justifying it), and

* the termination of the employment of an employee, engaged to 
replace an adopting parent during adoptive leave or additional 
adoptive leave, when the adopting parent returns to work, will 
be outside the scope of unfair dismissals legislation.

Redundancy Payments Act, 1967

Sections 27 to 29 ensure the continuity of employment of an 
employee who has taken adoptive leave or additional adoptive leave 
for the purposes of redundancy payments legislation. The main
tenance of such continuity is important for the calculation of redun
dancy lump sums.

Minimum Notice and Terms of Employment Act, 1973

Section 30 sets the date of termination of employment, in the case 
of an adopting parent whose employment has ceased during a period 
of adoptive or additional adoptive leave, as the date on which the 
employee would have resumed work had the employment not ceased 
before the due date of resumption.

PART V

Disputes Relating to Entitlement

Sections 31 to 39 establish redress procedures in the event of a 
dispute relating to entitlement under the Bill (other than a dispute 
relating to dismissal) between an adopting parent and her employer. 
The main features of the redress procedures are—

* a right of redress in the first instance to a rights commissioner,

* appeal to the Employment Appeals Tribunal on the facts and to 
the High Court on a point of law, and

* compensation of up to 20 weeks remuneration.

The sections also deal with the service of documents, the payment 
of awards in the case of the winding up of a firm and bankruptcy and 
enforcement procedures for unpaid awards.

Financial Implications
No significant costs are anticipated in connection with this legis

lation either in relation to its administration or in relation to com
pliance with its terms by individual employers and employees. It is 
intended that women availing themselves of the minimum period of 
adoptive leave should be entitled to a payment from the Department 
of Social Welfare on a basis similar to the maternity payment which 
is currently available to natural mothers on maternity leave. The 
Minister for Social Welfare will bring forward legislation for this 
purpose. It is estimated that the related costs would amount to about 
£200,000 per annum.

An Roinn Comhionannais agus Athchoirithe Dli, 
Deireadh Fdmhair, 1993.
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