
AN BILLE UM N6S IMEACHTA COIRIUIL, 1993
CRIMINAL PROCEDURE BILL, 1993

EXPLANATORY MEMORANDUM

General.
1. The purpose of the Bill is to provide

— a means whereby a person who alleges that a miscarriage of 
justice has occurred and who has exhausted the normal appeal 
procedure can appeal again to the Court of Criminal Appeal 
(section 2);

— a restatement and extension of the powers of the Court of 
Criminal Appeal (section 5);

— a procedure where a convicted person, who alleges that a new 
or newly-discovered fact shows that a miscarriage of justice 
has occurred, petitions the Minister for Justice in relation to 
the grant of a pardon by the President (section 7);

— for the establishment of a committee to inquire into an alle
gation that a miscarriage of justice has occurred (section 8);

— that compensation will be payable by the State where a mis
carriage of justice is established (section 9);

— that a judge will advise the jury to have due regard to the lack 
of corroboration in any case where the sole evidence is a 
confession (section 10).

2. The provisions of the Bill arise in part from recommendations 
made in Part I of the Report of the Committee to Enquire into Certain 
Aspects of Criminal Procedure, under the chairmanship of Judge 
Frank Martin, which was published in 1990.

Section 1 (Interpretation).
3. This section provides for certain necessary definitions.

Section 2 (Review by Court of Criminal Appeal of alleged 
miscarriage of justice or excessive sentence).

4. This is a new provision in the law under which a person convicted 
on indictment who alleges, on the basis of a new or newly-discovered 
fact, that a miscarriage of justice has occurred and who has exhausted 
the normal appeal procedure can apply again to the Court of Criminal 
Appeal to have the conviction quashed.

5. Subsection (1) establishes the conditions under which a convicted 
person may apply to the Court of Criminal Appeal for an order 
quashing the conviction, i.e. where he alleges that a new or newly- 
discovered fact shows there has been a miscarriage of justice. A
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convicted person may also apply to that Court to have his sentence 
reviewed on the ground that a new or newly-discovered fact shows 
that the sentence imposed is excessive.

6. Subsection (2) excludes from the provisions of subsection (1) any 
person who had pleaded guilty to the offence for which he had been 
convicted unless he alleges that if the new or newly-discovered fact 
had been known to him at the time he pleaded he would not have 
pleaded guilty.

7. Subsection (3) makes it clear that any application under sub
section (1) will be treated for all purposes as an appeal to the Court 
of Criminal Appeal against the conviction or sentence.

8. Subsection (4) gives the meaning of the term “newly-discovered 
fact” for the purposes of the section. It includes a fact the significance 
of which was not appreciated by the convicted person or his advisers 
during the trial or appeal proceedings.

9. Subsection (5) ensures that a person is not confined to one appeal 
under subsection (1). If, after a conviction has been confirmed, a 
person alleges that a new fact or a fact the significance of which was 
not appreciated by him or his advisers during the appeal shows that 
there has been a miscarriage of justice or the sentence should be 
reviewed, he may apply again to the Court for an order quashing the 
conviction or reviewing the sentence.

Section 3 (Jurisdiction of Court of Criminal Appeal in relation to 
appeals).

10. This section replaces section 34 of the Courts of Justice Act, 
1924 (Jurisdiction to affirm or reverse decision) and section 5 of the 
Courts of Justice Act, 1928 (Additional powers of the Court of 
Criminal Appeal), both of which are being repealed.

11. Subsection (1) sets out the powers of the Court of Criminal 
Appeal on the hearing of an appeal against conviction of an offence. 
Paragraphs (a), (b) and (c) are based on provisions in the 1924 and 
1928 Acts which are being repealed. Paragraph (d) is new. It allows 
the Court of Criminal Appeal to substitute for a verdict a verdict of 
guilty of another offence of which he could have been found guilty, 
and it can impose any sentence authorised by law for the other offence 
which is not more severe than the sentence imposed at the trial.

12. Subsection (2) allows the Court to vary a sentence. It restates 
a provision in section 34 of the 1924 Act.

13. Subsection (3) includes new provisions. It enables the Court of 
Criminal Appeal, where an appeal is based on new or additional 
evidence, to direct the Garda Commissioner to make enquiries to 
determine whether further evidence ought to be adduced. It also 
enables the Court to order a person who would have been a com
pellable witness in the proceedings from which the appeal lies to 
attend for examination and be examined before the Court, whether 
or not he was called in those proceedings.

14. Subsection (4) provides a procedure for the examination of 
witnesses, whose attendance might be required under this section, 
before any judge or officer of the Court or other person appointed 
by the Court for that purpose. Subsection (5) is a technical provision 
relating to any reference to a jury in the section and subsection (6) 
amends section 32 of the 1924 Act so that the Court of Criminal 
Appeal will be able to grant bail pending the determination of an 
application for leave to appeal. Subsection (7) will ensure that a legal
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aid certificate which was granted in relation to the trial of an accused 
person will also have effect in relation to his re-trial, where that has 
been ordered under this section by the Court of Criminal Appeal.

Section 4 (Re-trial).
15. This section restates in a modern form subsections (1) (b) and 

(2) of section 5 of the 1928 Act. It provides that where the Court of 
Criminal Appeal orders a re-trial under this Act, the person concerned 
can be re-indicted, re-tried and, if found guilty, sentenced for the 
offence for which he was re-tried. It also ensures that any property 
or money forfeited, restored or paid by virtue of the conviction or of 
any order made on the conviction be retained pending the re-trial.

Section 5 (Summary determination).
16. This section allows for summary disposal of frivolous or vex

atious cases.

17. Subsection (1) permits the registrar of the Court of Criminal 
Appeal to refer an application for leave to appeal to that Court for 
summary determination. His power under this section arises where 
the application for leave to appeal does not show any substantial 
ground of appeal or, in the case of an application under section 2 
(Review by Court of Criminal Appeal of alleged miscarriage of justice 
or excessive sentence), that the application does not disclose a prima 
facie case that a miscarriage of justice has occurred in relation to the 
conviction or that the sentence is excessive. Where the Court is in 
receipt of such a case it may, if it considers it frivolous or vexatious, 
dismiss it summarily.

18. Subsection (2) provides that the jurisdiction of the Court under 
subsection (1) may be exercised by a single judge of the Court, subject 
to an appeal to the full Court.

Section 6 (Application to Courts-Martial Appeal Court).
19. Section 18 of the Courts-Martial Appeals Act, 1983 deals with 

the jurisdiction of that Court and corresponds to section 34 of the 
Courts of Justice Act, 1924 and section 5 of the Courts of Justice Act, 
1928, both of which are being repealed by this Act. This section 
applies the provisions of sections 2 to 5 and 7 to appeals from 
convictions by courts-martial.

Section 7 (Petition for grant of pardon).
20. Subsection (1) provides a procedure where a convicted person, 

who alleges that a new or newly-discovered fact shows that a mis
carriage of justice has occurred, petitions the Minister for Justice with 
a view to the Government advising the President to grant a pardon 
under Article 13.6 of the Constitution.

21. Subsection (2) obliges the Minister for Justice to make or cause 
to be made whatever inquiries she considers necessary when she 
receives a petition. The Minister has the following choices. She may 
refuse the petition if she thinks it may be dealt with more appropriately 
by the Court of Criminal Appeal. She may also refuse it where a case 
has not been made out that a miscarriage of justice has occurred and 
where no useful purpose would be served by further investigation. In 
any other case she can recommend to the Government either that it 
should advise the President to grant a pardon or that it should appoint 
a committee under section 8 to inquire into and report on the case.

22. Subsection (3) gives the meaning of “newly-discovered fact” 
for the purposes of this section.
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23. Subsection (4) provides for petitions under this section which 
arise out of convictions by the Courts-Martial Appeal Court to be 
made to the Minister for Defence instead of the Minister for Justice.

24. Subsection (5) makes it clear that the provisions of this section 
do not affect any functions of the Minister in relation to a petition to 
her from a person other than a person mentioned in subsection (1).

Section 8 (Committee to inquire into alleged miscarriages of justice).
25. This section deals with the establishment by the Government 

of an ad hoc committee to inquire into an allegation that a miscarriage 
of justice has occurred.

26. Subsection (1) provides that the Government, for the purpose 
of enabling it to decide whether or not to advise the President 
to exercise the right of pardon, may establish the committee. The 
committee will report to the Government whether, in its opinion, the 
President should be so advised.

27. Subsection (2) ensures that the committee will be a tribunal 
within the meaning of the Tribunals of Inquiry (Evidence) Acts, 1921 
and 1979. This means, for example, that the committee will not 
exclude the public unless, in the opinion of the committee, it is in the 
public interest expedient so to do.

28. Subsection (3) provides that where a committee consists of 
more than one member (it can consist of one or more than one person 
sitting with or without assessors) the Government will designate one 
of its members to be its chairman and, under subsection (4), the 
person constituting the committee, or the chairman where there is 
more than one member, will be a legally qualified and experienced 
person.

29. Subsection (5) allows the committee to receive whatever evi
dence and other information it sees fit, whether or not that evidence 
or information would be admissible in court.

Section 9 (Compensation for miscarriage of justice).
30. This section gives a statutory right for the award of com

pensation where a new or newly-discovered fact shows beyond reason
able doubt that there has been a miscarriage of justice in relation to 
a conviction.

31. Subsection (1) sets out the criteria for the award of com
pensation. It is payable, in the case of a conviction being quashed, 
where the Court of Criminal Appeal, or the court of re-trial, has 
certified that there has been a miscarriage of justice following pro
ceedings before it or, in the case of a pardon, where the Minister for 
Justice is of that opinion. The compensation will be payable by the 
Minister to the convicted person or, if he is dead, to his legal personal 
representative.

32. Subsection (2) provides that an application for compensation 
must be made to the Minister for Justice before it can be paid.

33. Subsection (3) provides that the compensation will be of such 
amount as may be determined by the Minister for Justice but, under 
subsection (4)y there is a right to apply to the High Court in relation 
to the amount of compensation determined by the Minister.

34. Subsection (5) defines “newly-discovered fact” for the purposes 
of the section.

4



Section 10 (Uncorroborated confession).
35. In any trial on indictment where the only evidence against the 

accused is his own confession, the judge will be obliged by this section 
to advise the jury to have due regard to the absence of corroboration.

Section 11 (Appeal from Central Criminal Court).
36. This section removes the anomaly under existing law whereby 

a constitutional right of appeal from the Central Criminal Court direct 
to the Supreme Court exists alongside the normal statutory right of 
appeal to the Court of Criminal Appeal. The Court of Criminal 
Appeal will, therefore, be the court of appeal in respect of all 
convictions in the Circuit Criminal Court, the Special Criminal Court 
and the Central Criminal Court. The provision for an appeal from 
the Court of Criminal Appeal to the Supreme Court involving a point 
of law under section 29 of the Courts of Justice Act, 1924 will remain. 
The statutory right of the prosecution to refer to the Supreme Court 
a verdict in favour of an accused person, without prejudice to the 
verdict in favour of the accused, on a question of law, will also remain.

Section 12 (Expenses).
37. This is a normal expenses provision.

Section 13 and Schedule (Repeals).
38. Section 34 of the Courts of Justice Act, 1924 and section 5 of 

the Courts of Justice Act, 1928 are being repealed to allow for the 
restatement and extension of the jurisdiction of the Court of Criminal 
Appeal (section 3). Section 18 of the Courts-Martial Appeals Act, 
1983 is being repealed and replaced by the provisions of section 6 
which apply the provisions of sections 2 to 5 and 7 to appeals from 
convictions by courts-martial.

Section 14 (Short title).
39. This section provides the short title of the Bill.

An Roinn Dll agus Cirt, 
lull, 1993.
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