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PRESIDENTIAL ELECTIONS BILL, 1993

EXPLANATORY MEMORANDUM

Introduction
1. The purpose of the Bill is to amend and consolidate the law 

relating to the election of the President. Existing law on the subject 
is contained in the—

Presidential Elections Act, 1937,
Electoral Act, 1963,
Electoral (Amendment) Act, 1972,
Electoral (Amendment) Act, 1973,
Electoral (Amendment) Act, 1985,
Electoral (Amendment) (No. 2) Act, 1986, and 
Electoral Act, 1992.

The 1937 Act will be repealed in its entirety, the statutes from 1963 
to 1986 will be repealed insofar as they relate to presidential elections 
and sections 1(2) and 167 of the Electoral Act, 1992, which contain 
provisions relating to presidential elections, will also be repealed. In 
addition to re-enacting, with amendments, the existing law regarding 
the election of the President, the Bill proposes to introduce a pro
cedure for questioning the result of a presidential election by way of 
election petition to the High Court, based on the corresponding 
procedure in the Dail election law. The Bill applies to presidential 
elections, with necessary modifications, the provisions of the Electoral 
Act, 1992 in relation to matters such as postal voting, special voting, 
taking the poll at polling stations, arrangements for the counting of 
votes and electoral offences.

Proposed changes in the law
2. The changes from existing law proposed in the Bill include the 

following:

—nomination of candidate. Where a member of the Oireachtas 
signs nomination papers in respect of more than one candidate, 
the Bill provides that the member’s signature on the first such 
nomination paper received by the presidential returning officer 
will be taken into account and the signature on any later paper 
will be disregarded but without prejudice to any other signature 
on such paper. At present, in such circumstances, the later papers 
must be entirely disregarded;

—withdrawal of candidature. Under the Bill, a candidate may 
withdraw at any time up to the completion of the ruling on 
nominations. Those who nominated the withdrawn candidate 
may make a fresh nomination within the time allowed for nomi
nations. At present a candidate may withdraw only during the



ruling on nominations or on a later day appointed for this pur
pose, in other words, when it is already too late to nominate a 
replacement;

—death of a candidate. The Bill provides that, where a candidate 
dies within 5 days before the last day for receiving nominations, 
proceedings at the election will be recommenced and a fresh 
period for nominations will be allowed. The existing provision 
for a fresh election applies only where a candidate dies after the 
election has been adjourned for the purpose of taking a poll;

—ruling on nominations. The respective roles of the presidential 
returning officer and the judicial assessor (President of the High 
Court or a judge of that Court nominated by the President) in 
relation to the ruling on nominations, are clarified. The function 
of the judicial assessor will be to furnish an opinion on any matter 
referred to him/her. The returning officer is obliged to have 
regard to that opinion. A candidate or his/her authorised rep
resentative may appeal to the High Court against the ruling of 
the presidential returning officer on the validity of a nomination 
or in relation to the qualificatipn of a candidate. Under existing 
law such matters are referred to a special judicial tribunal.

—counting the votes. The counting will be carried out entirely in 
the constituencies, as in the case of a referendum, and the 
results transmitted, by facsimile or otherwise, to the presidential 
returning officer. The presidential returning officer will aggregate 
the constituency results, calculate the quota, declare the can
didate reaching the quota elected or, if the quota is not reached, 
direct the exclusion of the lowest candidate. The exclusion of the 
lowest candidate and transfer of his/her votes will be effected in 
the constituencies and the results notified to the presidential 
returning officer. At present the first count only is carried out in 
the constituencies, the ballot papers are then forwarded to the 
presidential returning officer who verifies the first count and 
conducts a second and subsequent counts if required. The pro
posals in the Bill will obviate the necessity for a central count;

—questioning the result of an election. The Bill provides a pro
cedure, based on the provisions of the Dail elections law, whereby 
the result of a Presidential election may be questioned by way of 
election petition to the High Court. There is no statutory pro
cedure in this regard at present.

PARTI

Preliminary and General

3. Part I contains mechanical provisions, common to most statutes, 
including short title and commencement, repeal of existing provisions, 
interpretation of terms used and provision for regulations and 
expenses. In addition to the interpretation of expressions used in the 
Bill, section 3 sets out the necessary modifications of those provisions 
of the Electoral Act, 1992 which are applied to presidential elections 
by this Bill.

Sections 6 and 7 provide for the making by the Minister of a 
presidential election order appointing the last day for nominations, 
the polling day and the hours of poll and indicate the matters which 
must be taken into account in fixing these times. Section 8 enables 
the polling day to be altered so as to coincide with the polling day at 
a Dail general election.
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Section 9 provides for the appointment of a presidential returning 
officer and his/her replacement in the event of illness, contains a 
general statement of the returning officer’s duties and provides for 
payment of expenses incurred by the presidential returning officer. 
Under section 10 the person who would be returning officer at a Dail 
election in a constituency will be the local returning officer for that 
constituency at a presidential election. Section 11 provides for pay
ment of the expenses incurred by local returning officers in the conduct 
of a presidential election. In accordance with section 12 the election 
will normally be conducted by reference to Dail constituencies but 
the Minister may order it to be conducted by reference to counties 
and county boroughs. Such an arrangement could be considered, for 
example, in order to facilitate the taking of the polls should the 
presidential election and local government elections be held on the 
same day. Under section 13 the same polling districts and polling 
places will apply at a presidential election as at a Dail election.

PART II

Nomination of Candidates

4. Part II, which deals with the nomination of candidates, should 
be read in conjunction with Article 12.4 of the Constitution, which 
sets out the constitutional requirements in this regard.

Section 14 provides that each nomination must be made by means 
of a nomination paper in the prescribed form, must include a dec
laration that the person nominated to be a candidate is eligible for 
election and has consented to the nomination and must be delivered 
to the presidential returning officer within the period specified in the 
presidential election order. The section also provides that a paper 
purporting to nominate a person who has already been elected twice to 
the office of President will be invalid (Article 12.3 of the Constitution 
provides that a person is eligible for re-election once and once only 
to the office).

Section 15 provides that, where a candidate is nominated by 
members of the Oireachtas, the nomination must be made by means 
of a single nomination paper in the prescribed form, signed by not 
less than twenty such members and stating the name, address and 
occupation, if any, of the person nominated. The presidential return
ing officer is obliged to provide nomination papers, directly or through 
the Clerk of the Dail or Seanad for members wishing to make a 
nomination. The section also provides that, where a member of the 
Oireachtas signs nomination papers in respect of more than one 
candidate, his/her signature on the first of such nomination papers 
received by the returning officer only will be taken into account. 
His/her signature on any subsequent papers will be disregarded but 
without prejudice to any other signatures on such papers.

In accordance with Article 12 of the Constitution, a candidate may 
be nominated by the councils of not less than four counties (including 
county boroughs). The procedure for such nominations is regulated 
by section 16. The section provides that nomination is a reserved 
function, due notice of the proposal to nominate must be given to all 
members of the local authority, the nomination must be in the 
prescribed form, must give the necessary particulars of the candidate, 
must be sealed with the seal of the local authority and delivered to 
the presidential returning officer within the time allowed for nomi
nations. If a council purports to nominate more than one candidate, 
only the paper giving effect to a resolution passed on a date earlier
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than any of the other resolutions shall be taken into account and all 
other nominations from that council will be disregarded.

Under section 17 a prescribed nomination paper will be provided 
for the nomination of himself/herself as a candidate by a former or 
the retiring President.

On receipt by the presidential returning officer, each nomination 
paper will be given a consecutive number and the numbers will be 
evidence of the order in which the nomination papers were received 
by the returning officer (section 18). Under section 19, the returning 
officer must give public notice, and written notice to the candidate 
concerned, of the receipt of each nomination paper.

At the time and place appointed for the ruling on nominations, the 
presidential returning officer must, in accordance with section 20, 
produce all the nomination papers received by him/her, rule on the 
validity of each and ascertain from them which candidates are validly 
nominated. If only one candidate is found to be validly nominated, 
the returning officer will declare that person to be elected to the office 
of President; if two or more candidates are validly nominated, the 
election will be adjourned for the purpose of taking a poll. If no 
candidate is found to be validly nominated, the returning officer will 
inform the Minister who will order a fresh election to be held (section 
28).

Attendance at the ruling on nominations is regulated by section 21 
which lists the persons entitled to be present. Section 22 requires 
each person nominated to be a candidate to attend, personally or by 
an authorised representative, and to provide any information that 
may be required in connection with the ruling on nominations. Failure 
to attend or provide information may result in the nomination being 
ruled invalid.

The President of the High Court, or another judge of that court 
nominated by him/her, is required to attend the ruling on nominations 
and act as judicial assessor to the presidential returning officer (section 
23). Any matters arising may be referred to the judicial assessor for 
an opinion and the returning officer must have regard to the opinion 
of the assessor.

Where a candidate or his/her authorised representative objects to 
the returning officer’s ruling on the validity of a nomination or in 
regard to the eligibility of a candidate for election, the candidate may 
appeal the ruling to the High Court within 2 days, and the ruling on 
nominations is adjourned pending the judgement of the court. The 
court is required to give priority as far as possible to such an appeal. 
Provision is made for an appeal to the Supreme Court on a point of 
law.

The presidential returning officer must object to the description of 
a candidate which is incorrect, insufficient to identify the candidate 
or unnecessarily long (section 26) but a nomination paper will not be 
ruled invalid merely on account of an error or incompleteness in the 
candidate’s name or description (section 25).

Under section 30 a person may withdraw his/her candidature at any 
time up to the completion of the ruling on nominations. The 
Oireachtas members or councils by whom the nomination was made 
may make a fresh nomination within the time allowed for making 
nominations.
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Under section 31, where a person nominated to be a candidate dies 
and the presidential returning officer becomes satisfied of the death:

(a) more than 5 days before the close of nominations, the candi
dature will be deemed to be withdrawn and the nominators 
concerned may make a fresh nomination;

(b) during the last 5 days for nominations, proceedings for the
election will be commenced afresh with a new nomination 
period;

(c) after the latest time for receiving nominations, if the deceased
candidate is found to have been validly nominated, a fresh 
election will be held.

Candidates at a presidential election will be entitled to free postage 
on the same basis as candidates at a D£il election (section 32). Under 
section 33 a candidate may appoint one election agent at national 
level, a local agent in each constituency, a deputy local agent in each 
polling district, a personation agent in every polling station and agents 
to attend at the issue of postal ballot papers, the opening of ballot 
boxes and the counting of the votes. Returning officers and any person 
employed by them in connection with an election may not act as agent 
for, or further the candidature of a candidate.

PART III 

The Poll

5. The taking of the poll at a presidential election will be conducted 
in the same manner as the poll at a Dail election and the detailed 
rules in this regard contained in the Electoral Act, 1992, are applied 
with the necessary modifications set out in section 3. The rules in 
question include those governing procedure at polling stations, postal 
voting, home voting by disabled electors, voting on islands and 
authorisation of election staff and disabled persons to vote at an 
alternative polling station. Notice of the poll must be given by the 
presidential returning officer (section 36) who is also responsible for 
printing the ballot papers which must be in the prescribed form and 
prepared in accordance with the instructions set out in section 37.

PART IV

The Counting of the Votes

6. The counting of the votes will be carried out entirely in the 
constituencies and there will be no central count. The presidential 
returning officer will ascertain and declare the result of the election 
on the basis of the reports furnished to him/her by the local returning 
officers for the individual constituencies. The candidates may be 
present or represented at the ascertainment of the results by the 
presidential returning officer and may require a complete re-exam
ination and recount of all the votes cast at the election (section 52).

The first count will be carried out by the local returning officer in 
each constituency (section 49) and the results notified to the presi
dential returning officer who will calculate the quota (section 50). If 
a candidate reaches the quota on the first count he/she will be declared 
elected; if not, the presidential returning officer will direct the 
exclusion of the lowest candidate (section 51). The votes of the 
excluded candidate will be transferred by the local returning officer
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and the results notified to the presidential returning officer. The 
process of exclusion of candidates and transfer of their votes will 
continue until a candidate can be declared elected and the result of 
the election formally notified to the persons referred to in section 56. 
The rules for the counting of the votes, set out in this Part, are 
essentially the same as those applying at a D&il bye-election (see, in 
particular, sections 45, 48, 49, 50 and 51).
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The ballot papers and other documents used at a presidential 
election will be sent to the presidential returning officer who will 
retain them for 6 months and then cause them to be destroyed unless 
otherwise directed by order of the High Court (section 54). The High 
Court may order an inspection of such documents for the purpose of 
an election petition or for the purpose of a prosecution for an electoral 
offence (section 55).

PART V

Presidential Election Petitions

7. In existing law, no statutory procedure is prescribed for ques
tioning the result of a presidential election. In this Bill, any question 
in relation to a candidate’s eligibility for election will be dealt with at 
the ruling on nominations (section 27) and, if appropriate, may be 
decided by the High Court (section 24).

Section 57 provides for the possibility of questioning the result of 
an election by way of petition to the High Court. A petition may only 
be presented with the leave of the Court on application made, not 
later than 7 days after the declaration of the result of the election. 
Leave to present a petition may be sought by the Director of Public 
Prosecutions, a candidate or his/her election agent. The grounds of 
petition are limited to electoral offences, obstruction of the election 
or mistake or other irregularity likely to have effected the result. 
The procedures relating to D&il election petitions are applied, with 
appropriate modifications by section 58.

PART VI

Electoral Offences

8. Section 59 applies, with appropriate modifications, the pro
visions of the Electoral Act, 1992 relating to election offences and 
the penalties for such offences.

PART VII 

Miscellaneous

9. Section 60 imposes on every person, present at any of the 
proceedings at a presidential election, an obligation to maintain and 
aid in maintaining the secrecy of the ballot. Section 61 provides that 
a person may not in any legal proceedings be required to state how 
or for whom he/she voted. Section 62 deals with the method of 
publication of notices by returning officers.

An Roinn Comhshaoil 
Bealtaine, 1993
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