
AN BILLE UM DHIFHOSTU EAG6RACH (LEASU), 1993 
UNFAIR DISMISSALS (AMENDMENT) BILL, 1993

EXPLANATORY AND FINANCIAL MEMORANDUM

Introduction
The Bill amends the Unfair Dismissals Act, 1977. It addresses a 

number of important issues of substance relating to the Act and effects 
a range of technical and administrative amendments. No fundamental 
alteration to the broad purpose and intent of the Act of 1977 is 
proposed.

Section 1 is an interpretation section.

Section 2 makes technical amendments to the definitions of “trade 
union” and “the Tribunal” in the Principal Act and clarifies that an 
award of re-instatement entitles an employee to benefit from any 
improvement in terms and conditions of employment which may occur 
between the date of dismissal and the date of re-instatement.

Section 3 amends section 2 (2) of the Principal Act by inserting a 
proviso to the exclusion in that subsection from coverage by the Act 
of certain fixed term and fixed purpose contracts of employment. The 
proviso will allow a rights commissioner (the Employment Appeals 
Tribunal or the Circuit Court, as the case may be) to examine 
any second or subsequent fixed term or fixed purpose contract of 
employment and to take a view as to whether the fixed nature of the 
contract was wholly or partly for or connected with the avoidance of 
liability under unfair dismissals legislation. In such circumstances, a 
claim for unfair dismissal at the expiry of the contract may be heard 
in the normal way. The section also broadens the scope of the 
legislation to include temporary officers of health boards and deletes 
the obsolete reference to a committee of agriculture by amending 
section 2 (1) (/) of the Principal Act.

Section 4 effects certain minor amendments to subsections (1), (2) 
and (3) of section 5 of the Principal Act, the main purpose of which 
is to ensure consistency of approach in relation to lock-out and 
dismissal as between the Principal Act and paragraph 2 of the First 
Schedule to the Minimum Notice and Terms of Employment Act, 
1973.

Section 5 extends the scope of section 6 (2) of the Principal Act to 
include sexual orientation in the list of reasons for dismissal which 
are deemed for the purposes of the legislation to be automatically 
unfair. The section provides for a new section 6 (7) of the Principal 
Act so as to reinforce the concept of procedural fairness by providing 
that a rights commissioner (the Employment Appeals Tribunal or the 
Circuit Court, as the case may be), in deciding whether a dismissal is 
an unfair dismissal, may have regard to the reasonableness, or other
wise of the conduct of the employer and to compliance, or failure 
to comply, by the employer with dismissal procedures or codes of 
practice.

1



Section 6 alters section 7 of the Principal Act as follows—

Paragraph (a) amends section 7 (1) of the Principal Act to provide 
for a new basic financial award for unfair dismissal in certain 
circumstances. The amendment will allow a rights commissioner 
(the Employment Appeals Tribunal or the Circuit Court, as the 
case may be) to award compensation for unfair dismissal in cases 
where no financial loss has been incurred by the employee. The 
maximum amount of any such award is limited to four weeks 
remuneration. The Principal Act provided for compensation only 
in cases where financial loss is established. The section further 
amends section 7 (1) of the Principal Act to allow enforcement of 
an award for unfair dismissal against an employer who, after the 
dismissal, replaces the previous employer in the business con
cerned.

Paragraph (b) amends section 7 (2) of the Principal Act by 
clarifying certain of the considerations that are required to be taken 
into account in calculating the amount of compensation payable to 
an employee who has been unfairly dismissed. The considerations 
in question are the compliance, or otherwise, by the employer with 
the requirements of section 14 of the Principal Act (concerning 
notification of dismissal procedures, furnishing of reasons for dis
missal etc.) and the extent to which the conduct of the employee 
contributed to the dismissal. The section also contains a technical 
amendment to section 7 (2) (d) of the Principal Act.

Paragraph (c) inserts a new subsection (2A) in section 7 of the 
Principal Act to provide that, in calculating financial loss (for the 
purpose of compensation), payments to an employee under the 
social welfare and income tax codes shall be disregarded.

Section 7 alters section 8 of the Principal Act as follows—

Paragraph (a):
—inserts a new subsection (1A) in section 8 of the Principal Act 

which requires that, henceforth, a rights commissioner (the 
Employment Appeals Tribunal or the Circuit Court, as the 
case may be) in awarding re-instatement, re-engagement or 
financial compensation in respect of an unfair dismissal must 
state why either of the other two forms of redress are not 
awarded,

—amends section 8 (2) of the Principal Act to allow flexibility to 
a rights commissioner (the Employment Appeals Tribunal or 
Circuit Court, as the case may be) to extend the time limit for 
hearing a claim for redress for unfair dismissal to up to 12 
months in cases where exceptional circumstances have 
prevented the lodgment of the claim within the normal time 
limit of 6 months,

—amends section 8 (3) of the Principal Act to provide a time 
limit of 21 days for objections by a party to the hearing of a 
claim by a rights commissioner,

—amends section 8 (4) of the Principal Act to allow the Employ
ment Appeals Tribunal to issue a determination confirming 
the recommendation of a rights commissioner in circumstances 
where the employer concerned has neither implemented the 
recommendation nor appealed the case.

Paragraph (b) amends section 8 (5) of the Principal Act so as to 
permit a party to make a claim directly to the Employment Appeals
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Tribunal without reference, in the first instance, to a rights com
missioner as is required by the present wording of the section. The 
section also provides for a minor technical amendment.

Paragraph (c) amends section 8 (9) of the Principal Act so as to 
increase the fine from £20 to £1,000 for failure to attend before the 
Employment Appeals Tribunal, refusal to give evidence or failure 
or refusal to produce documents.

Paragraph (d) amends section 8 (10) of the Principal Act in order 
to prohibit explicitly the processing of a claim/dispute both under 
unfair dismissals legislation and by a rights commissioner or the 
Labour Court under industrial relations legislation. The paragraph 
also inserts new subsections (11) and (12) into section 8 of the 
Principal Act. These subsections provide that in the case of a 
contract of employment tainted with illegality the employee shall, 
nonetheless, be entitled to redress for unfair dismissal and the rights 
commissioner (the Employment Appeals Tribunal or the Circuit 
Court, as the case may be) shall notify the Revenue Commissioners 
or the Minister for Social Welfare, as appropriate, of the matter.

Section 8 amends section 9 (2) of the Principal Act by increasing 
from 6 weeks to 7 weeks the time within which a copy of a notice of 
appeal must be given by the Employment Appeals Tribunal to the 
other party to the appeal. Administrative problems have been encoun
tered by the Tribunal under the existing provision in the case of 
appeals lodged at the last minute.

Section 9 provides for some minor technical amendments to section 
14 of the Principal Act.

Section 10 amends section 15 of the Principal Act so as to allow 
flexibility to an employee in changing a claim as between redress in 
common law or under unfair dismissals legislation. The amendment 
will allow a claimant flexibility as to which avenue of redress to pursue 
(without losing his right to proceed under the alternative avenue) up 
until the point where a recommendation of a rights commissioner has 
issued in the case (or a hearing of the claim by the Employment 
Appeals Tribunal has commenced), on the one hand, or, on the other, 
a hearing in the courts under the common law has commenced.

Section 11 deals with appeals from and enforcement of deter
minations of the Employment Appeals Tribunal. The section provides 
an avenue of appeal to the Circuit Court from a determination of the 
Tribunal. In cases where an employer fails to implement an order 
made by the Circuit Court on appeal or a determination of the 
Tribunal (which has not been appealed) the section allows the 
employee concerned, or the Minister on behalf of the employee, to 
apply to the Circuit Court for an order directing the employer to 
implement the determination. In such circumstances, the Circuit 
Court is empowered to make an order against an employer which 
would include interest on the amount of any financial compensation 
awarded. In cases where an order for re-instatement or re-engagement 
is concerned, the Circuit Court may direct the employer to pay to the 
employee financial compensation in respect of the period during 
which the employer failed to implement the order of re-instatement 
or re-engagement. The section provides also that the Circuit Court 
may change the nature of an award from re-engagement or re
instatement to financial compensation.

Section 12 deals with evidence in relation to the prosecution of a 
person for failure to attend before the Employment Appeals Tribunal 
or refusal to give evidence or failure or refusal to produce documents. 
The section specifies that a document signed by the Chairman or a
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vice-Chairman of the Tribunal, stating details of the alleged offence, 
shall be admitted by the Court as evidence of the matters so stated 
without further proof.

Section 13 extends the scope of the unfair dismissals legislation to 
include persons employed through employment agencies. For the 
purposes of the legislation, the party hiring the individual from the 
employment agency is deemed to be the employer.

Section 14 replaces section 6 (7) of the Principal Act. In an effort 
to respond to difficulties identified in relation to the understanding 
and identification in the Act of this section, the provision has been 
redrafted. As before, the purpose of the section remains to confirm 
the application of the protection of the legislation to employees 
dismissed for trade union activity who would otherwise not be covered 
because of their failure to satisfy the minimum one year service 
requirement or because of certain exclusions relating to training, 
probation and apprenticeship.

Section 15 provides that in cases where a business is transferred to 
another owner, the acceptance and retention of a redundancy pay
ment on the part of an employee will break that employee’s continuity 
of service.

Section 16 repeals section 10 of the Principal Act, which is overtaken 
by the provisions of section 11 of the Bill.

Section 77 is a standard provision dealing with the short title, 
collective citation, construction, commencement and application of 
the Bill. The Bill specifies 1 July, 1993 as the date for coming into 
operation of the legislation.

Financial Implications
No significant costs are anticipated in connection with this legis

lation either in relation to its administration or in relation to com
pliance with its terms by individual employers and employees. It is 
not expected that these proposals will have any significant staffing 
implications.

An Roinn Fiontar agus Fostalochta,
Mdrta, 1993.
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