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OTHER BODIES BILL, 1992

EXPLANATORY MEMORANDUM

General
The purpose of the Bill is to confirm the legal powers of semi-State 

bodies to engage in swaps and other financial transactions and to 
make certain other provisions in relation to such transactions by semi- 
State bodies.

Background
While explicit statutory powers for hedging transactions exist in the 

case of the National Treasury Management Agency and the building 
societies, it had been considered that, in the case of semi-State bodies 
and other companies, the necessary powers could be implied as 
incidental to powers which were expressly stated. However, last year 
in the UK the House of Lords decided in the Hazell vs Hammersmith 
and Fulham case that, in the absence of express statutory authority, 
UK local authorities had no power to enter into swaps. This decision 
overturned an earlier UK Court of Appeal decision which had found 
that swaps done for debt management purposes were legal.

The UK decision caused banks to take the view that the existing 
legal powers in this area of many Irish companies, both private sector 
and public sector, may be inadequate. Private sector companies can 
make any necessary changes to their legal powers by amending their 
Memoranda of Association. However, in the case of commercial 
semi-State bodies whose borrowing powers are set out in legislation 
(the great majority of such bodies) a statutory provision is required 
to confirm their legal power to engage in swaps. The present Bill 
provides that statutory basis. Its provisions are broadly analogous to 
those in section 34 of the Building Societies Act, 1989.

Swaps are a common type of hedging transaction, and have been 
extensively used by both the Exchequer and the main commercial 
semi-State bodies to reduce the cost of borrowing and the risks 
associated with fluctuating interest and exchange rates.

Typically, a semi-State body with floating-rate debt might use a 
swap to fix the interest rate on part of that debt. Such a swap would 
involve the body agreeing with a bank to pay the bank fixed-rate 
interest payments in respect of a given principal amount for an agreed 
period and to receive from the bank floating-rate interest payments 
in respect of the same principal amount and for the same period of 
time. The floating-rate interest payments received from the bank 
effectively cancel the floating-rate interest payments on the underlying 
debt leaving the semi-State body with a net obligation to make fixed- 
rate interest payments.
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Another typical hedging transaction used by the major semi-State 
bodies and covered by the Bill is the foreign exchange forward 
contract. This allows the purchase of foreign currency at a future date 
at a price agreed in advance thus allowing, for example, a purchaser 
to budget with greater certainty for future payments denominated in 
a foreign currency.

Section 1
This section provides for certain necessary definitions.

Section 2
This section confirms the legal power of bodies whose borrowings 

are subject to the consent of the Minister for Finance to engage in 
financial transactions for the purposes of

—reducing or eliminating the risk of loss arising from fluctuating 
interest rates, exchange rates, commodity prices or similar factors 
affecting their business or the business of another company in 
the same group

—reducing borrowing costs or the costs of other transactions carried 
out in the course of their business

—increasing the return on an investment.

This provision confines these bodies to transactions of an essentially 
hedging nature. Broadly it covers commercial semi-State bodies and 
their subsidiaries but does not apply to local authorities.

After this Bill is enacted the powers confirmed by it can be exercised 
only in compliance with specifications issued by the Minister for 
Finance after consultation with the relevant Minister. The require
ment for Ministerial specification as to the type or types of contract 
that may be entered into is designed to ensure that only instruments 
which have a primarily hedging function will be allowed. The require
ment for prior Ministerial consent is designed to preclude bodies for 
whom such transactions would not be appropriate. The Minister for 
Finance will also have discretion to lay down such other conditions 
as he considers appropriate.

In the case of transactions covered by this Bill, third parties dealing 
with semi-State bodies in good faith are given protection by this 
section. This provision is analogous to section 12 of the Building 
Societies Act, 1989.

As institutions providing banking services ACC Bank pic and the 
Industrial Credit Corporation pic are provided for in the Bill sep
arately from other semi-State bodies. Their power to enter into the 
transactions covered by the Bill for the purposes of their banking 
business is confirmed. Specifications are not required in the case 
of these bodies because they provide a banking service under the 
supervision of the Minister for Finance.

Section 3
This is a standard provision dealing with the expenses of admin

istration of the Act.

Section 4
This is a standard provision dealing with the short title of the Act.
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