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CRIMINAL EVIDENCE BILL, 1992

EXPLANATORY MEMORANDUM

General
1. The Bill amends the law of evidence relating to criminal pro

ceedings in three main respects:

(a) it makes admissible in evidence information contained in
certain business and administrative documents, including 
computer printouts (Part II of the Bill);

(b) it makes it easier for young persons and persons with mental
handicap to give evidence in cases involving physical or 
sexual abuse (Part III); and

(c) it sets out the circumstances in which the spouse or a former
spouse of an accused person is competent and compellable 
to give evidence at the instance of the prosecution, the 
accused or a co-accused (Part IV).

Summary

(a) Admissibility of documentary evidence
2. (i) Part II of the Bill makes information contained in certain

documents admissible in principle, if it was compiled in 
the course of business or administration and supplied by 
someone with personal knowledge of the matters dealt 
with. The documents concerned include such records as 
maps, records of directions by Gardai, records of the 
receipt and handling of evidence, records of medical exam
inations and statements to a judge of the District Court 
by victims of offences who are not ordinarily resident in 
the State. Any other documents prepared for the purposes 
of criminal investigations, statutory inquiries or civil, 
criminal or disciplinary proceedings are excluded. Also 
excluded are documents such as those covered by legal 
professional privilege or containing information supplied 
by a person who is not compellable to give evidence 
(section 5).

(ii) Safeguards are provided against unfairness to either the
accused or the prosecution, e.g. a provision (section 7) for 
advance notice of such documents to be given before a 
trial on indictment and an overriding obligation on the 
court to exclude all or any part of such evidence if in the 
interests of justice it ought not to be admitted (section 8).

(iii) Part II applies to computerised as well as manual records
and to documents compiled outside the State.

1



(iv) Authenticated copies (including fax copies) of documents 
are being made admissible, whether or not the originals 
are available (section 29).

(b) Evidence by young persons and persons with mental handicap
3. The Bill makes it easier for persons under 17 to give evidence 

in physical or sexual abuse cases. They may give evidence by live 
television link and, while they are doing so, wigs or gowns will not 
be worn by the judge and by the barristers or solicitors concerned 
(section 12); questions to such witnesses may be conveyed through a 
competent person appointed by the court (section 13); it will normally 
not be necessary for them either to identify the accused again in court 
(section 17) or, where their evidence at the preliminary examination 
of the offence has been videorecorded, to give evidence at the trial 
(section 15 (1) (a) ); and, finally, a videorecording of statements made 
by victims under 14 of physical or sexual abuse during interviews with 
appropriately qualified persons may be admitted in evidence (sections 
14 (2) and 15 (1) (b)). The operation of all these provisions will 
be subject to the control of the court and any evidence must be ex
cluded if in the interests of justice it ought not to be admitted (section 
15(2)).

4. The evidence of children under 14 otherwise than on oath or 
affirmation is being permitted if they are capable of giving an intel
ligible account of events they have observed (section 26).

5. The above provisions apply also to persons with mental handicap 
who have reached the ages mentioned (section 18).

6. The requirement that a child’s unsworn evidence be cor
roborated is being abolished, along with the requirement that the jury 
be warned about convicting on a child’s sworn but uncorroborated 
evidence (section 27).

(c) Competence and compellability of spouses and former spouses of 
accused persons to give evidence

7. Under Part IV of the Bill a spouse or former spouse will be 
competent in all cases to give evidence for the prosecution and for 
the defence (section 20). A spouse will be compellable to give evidence 
for the prosecution only if the other spouse is accused of violence 
against the spouse or of violence or a sexual offence against a child 
of either spouse or any other person under 17. A former spouse will 
be compellable for the prosecution for those offences and also for 
any other offences committed outside the period during which the 
marriage subsisted (section 21). A spouse or former spouse will be 
compellable for the accused (section 22). A spouse or former spouse 
will be compellable for a person co-accused with the accused spouse 
only if compellable for the prosecution but this provision is without 
prejudice to the power of a court to order separate trials of persons 
charged in the same proceedings (section 23).

8. These provisions do not apply where the spouse or former 
spouse are charged with the accused in the same proceedings (section
24) . The existing privilege for certain marital communications is being 
repealed but there is a saver for any right of marital privacy (section
25) .

9. The Bill is based, in the main, on recommendations of the 
Law Reform Commission in the following reports: Competence and 
Compellability of Spouses as Witnesses (LRC 13 — 1985), Receiving 
Stolen Property (LRC 23 — 1987), Child Sexual Abuse (LRC 32 —
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1990) and Sexual Offences against the Mentally Handicapped (LRC 
33—1990).

PART I — PRELIMINARY

10. Section 1 provides that the Act will come into operation three 
months after it has been passed, except for Part III (evidence in child 
etc. abuse cases) and section 28. These provisions necessitate the 
installation in courthouses of facilities for evidence to be given by live 
television link or by means of a videorecording and will be brought 
into operation by Ministerial order for different circuits and district 
court districts according as the necessary equipment becomes avail
able in them. Subsection (4) provides that the provisions of the Act 
will have effect only in relation to criminal proceedings instituted 
after the provisions concerned come into operation.

11. Section 2 is the general interpretation provision. The definitions 
of “document” and “information in non-legible form” make it clear 
that the Bill applies, for example, to a computer printout, an enlarged 
copy of a microfiche or a transcript. Section 3 deals with the repeals, 
which are listed in the Schedule.

PART II - ADMISSIBILITY OF DOCUMENTARY EVIDENCE 

Present law
12. The rule against hearsay provides that a statement other than 

one made by a person while giving oral evidence is inadmissible as 
evidence of any fact stated. As applied to statements contained in 
documents, it prevents a party to proceedings from proving a fact by 
producing a document recording that fact. However, there are many 
exceptions to the rule both under common law and by statute, e.g. 
statements in public documents and confessions.

13. Section 4 contains definitions relevant to Part II. “Business” is 
comprehensively defined. It includes not only the private sector 
activities but also the performance of functions by persons and bodies 
paid or financed out of public funds and by european and international 
institutions.

14. Section 5 is the key provision of Part II. If information was 
compiled, whether on computer or otherwise, in the course of a 
“business” and it was supplied, either directly or indirectly, by some
one who had, or may reasonably be supposed to have had, personal 
knowledge of the matters dealt with in the document recording the 
information, then that information will be prima facie admissible as 
evidence of any facts contained in it. (Information in computer 
printouts must have been reproduced in the course of the normal 
operation of the reproduction system concerned.) The section does 
not apply to information privileged from disclosure in criminal pro
ceedings, e.g. documentary information covered by legal professional 
privilege, or to information supplied by a person who would not be 
a compellable witness for the person wishing to give that information 
in evidence. And, apart from some exceptions, it does not apply to 
information recorded in contemplation or for the purposes of criminal 
investigations, statutory inquiries or civil, criminal or disciplinary 
proceedings (subsection (3)). The exceptions are maps, photographs, 
etc., records of directions by members of the Garda Sioch&na, records 
of the handling, examination etc. of evidence on behalf of either 
prosecution or defence and records of medical examinations. Another 
exception makes admissible a document containing information com
piled in the presence of a district judge from a non-resident victim of
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an offence where the victim has died or where it is not reasonably 
practicable to secure the victim’s attendance at the trial: for the 
document to be admissible it must also not have been possible or 
practicable to avail of the present statutory procedure for having a 
deposition taken in the presence of both a district judge and the 
accused (subsection (4)).

15. Subsection (5) makes admissible in evidence an oral or written 
explanation of any information that is not intelligible to the average 
person without explanation.

16. Section 6 (1) provides that evidence establishing that infor
mation in a document fulfils the conditions for admissibility contained 
in section 5 may be given by a certificate from a person who either 
occupies a responsible position in the management of the business 
concerned or is otherwise in a position to give such a certificate 
(paragraphs (a)-(e)). Paragraph (f) provides for a case where the 
person who supplied the information no longer has any, or any 
adequate, recollection of the matters dealt with in it. Under paragraph
(g) the date on which the information was recorded must be specified 
in the certificate, if it is not already shown on the document. Paragraph
(h) envisages that rules of court may make provision for the cer
tification of other matters relevant to admissibility. Under subsection 
(2), it will be sufficient for the certificate to be given to the best of 
the certifier’s knowledge and belief.

17. Subsection (3) provides that the court may require evidence of 
admissibility given by certificate to be given orally and must do so 
where a notice objecting to the admissibility of the information, or 
any part of it, has been given by the other party to the proceedings 
at least 7 days before the trial. Subsection (4) makes it an offence 
knowingly to make a false statement in a certificate. The maximum 
penalty on summary conviction is a fine of £500 or 6 months impris
onment or both (on conviction on indictment it is a fine or 2 years 
imprisonment or both).

18. Section 7 (1) requires advance notice to be given of documentary 
evidence admissible under section 5. The notice requirement applies 
only to trials on indictment. (In summary proceedings any prejudice 
to either party by lack of notice or inadequate notice can be avoided 
by an adjournment.) If the notice requirement is not complied with, 
the information may not be given in evidence without the leave of 
the court. Notice can be given by the prosecution by including the 
document and any certificate under section 6 (1) in the book of 
evidence or by service by either party on the other party not later 
than 21 days before the commencement of the trial. The party on 
whom notice has been served is required to give at least 7 days notice 
of any objection to the admissibility of the whole or any part of the 
information. Otherwise the leave of the court will be required for 
raising the objection (subsection (2)). Subsections (3) and (4) set out 
the procedure for service of documents and reproduce section 21 (9) 
and (10) of the Criminal Justice Act 1984.

19. Section 8 requires the court to exclude documentary evidence 
that is admissible under section 5 if it is of opinion that in the interests 
of justice the evidence or any part of it ought not to be admitted. It 
sets out various matters to which the court is to have regard in this 
connection, including any risk that its admission or exclusion would 
result in unfairness to the accused. Subsection (3) provides that, where 
the evidence is admitted, the court, in estimating the weight, if any, 
to be attached to it, must have regard to all the circumstances from 
which any inference can reasonably be drawn as to its accuracy or 
otherwise.
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20. Section 9 allows evidence to be given as to the credibility of the 
supplier of information contained in a document given in evidence 
under this Part.

21. Section 10 provides for the inclusion in the book of evidence 
of any document proposed to be given in evidence under section 5 
and also any supporting certificate under section 6 (1). This is done 
by amending section 6 (1) of the Criminal Procedure Act 1967, 
which specifies the documents to be served on an accused before the 
preliminary examination of the offence.

PART III: EVIDENCE IN CERTAIN PROCEEDINGS

22. Section 11 provides that this Part applies to a sexual offence 
(as defined in section 2 (1)) or an offence involving violence, the 
threat of violence or attempts etc. at such an offence.

23. Section 12 (1) provides that the evidence of a witness under 17 
may be given by live television link in those cases, unless the court 
sees good reason to the contrary. The witness does not have to 
be the victim of the offence. The evidence must be videorecorded 
(subsection (2)) so that it can be available in case of an appeal or, 
where the evidence is given during a preliminary examination, so that 
it can be used at the trial. During the taking of evidence wigs or gowns 
will not be worn by the judge and the barristers or solicitors concerned 
(subsection (3)). This section applies also to witnesses with mental 
handicap who are aged 17 and upwards (section 18). Note: Sections 
12 to 15 may be brought into operation on different days for different 
circuits and district court districts (section 1 (2)), depending on the 
availability of the necessary technical facilities.

24. Section 13 empowers the court, in cases involving physical or 
sexual abuse against persons under 17, to appoint an intermediary to 
convey questions to a witness under that age if it is satisfied that it is 
in the interests of justice to do so having regard to the age or mental 
condition of the witness. The intermediary must be a person whom 
the court considers competent to perform this function. Section 18 
applies this section also to persons with mental handicap who are 
aged 17 or over.

25. Section 14 deals with procedure in connection with the pre
liminary examination in the District Court of offences of this kind 
that are to be tried by jury. Subsection (1) is concerned with a situation 
where the prosecution proposes that evidence should be given at the 
trial by means of a videorecording of the statements of the alleged 
victim (under 14 or with mental handicap) during an interview with 
appropriately qualified persons (see section 15 (1) (b)). In such a case 
the accused must be notified to that effect and be given an opportunity 
to see the videorecording before the preliminary examination. Sub
section (2) provides that the videorecording may be considered by the 
judge of the District Court conducting the preliminary examination, 
but only if the alleged victim is available for cross-examination.

26. Section 15 (1) makes such a videorecording, together with a 
videorecording of evidence given at the preliminary examination, 
admissible at the trial, so that young witnesses or witnesses with 
mental handicap would not normally be required to give evidence 
again. However, these videorecordings, or any parts of them, must 
be excluded if the court is of opinion that in the interests of justice 
they ought to be excluded (subsection (2)). Subsection (3) deals with 
the weight to be attached to statements in the videorecordings and



subsection (4) makes it clear that statements in this context include any 
representation of fact, whether in words or otherwise, e.g. gestures.

27. Section 16 empowers the court to transfer proceedings to which 
this Part applies to a circuit or district court district which has the 
necessary technical facilities for enabling evidence to be given through 
a live television link or by means of a videorecording.

28. Section 17 also applies to offences involving sexual or physical 
abuse of under 17-year olds or persons with mental handicap. It is 
aimed at avoiding the need for such persons to identify the accused 
formally at the trial if they have already identified the accused during 
the investigation. Subsection (1) creates a rebuttable presumption 
that the person so identified is the accused. Evidence in rebuttal of 
the presumption may not be given by the accused without the leave 
of the court unless he has informed the prosecution of his intention 
to do so at least 7 days before the trial (subsection (2)). The terms of 
the section must be communicated in writing to the accused at least 
21 days before the trial (subsection (3)).

29. Section 18 specifies that the references in Part III to persons 
under 17 and under 14 include references to persons with mental 
handicap who have reached the age concerned.

PART IV: COMPETENCE AND COMPELLABILITY OF 
SPOUSES AND FORMER SPOUSES TO GIVE EVIDENCE

Present law
30. In general the spouse of an accused is not competent to give 

evidence for the prosecution but there are several exceptions under 
common law and by statute. The spouse is competent for the accused 
in all cases. The spouse is also competent for a co-accused in pro
ceedings for offences under various enactments and in any other case 
where the accused spouse consents. The general position as regards 
compellability of the spouse of an accused to give evidence is uncertain 
but it appears from a 1988 judgment of the Court of Criminal Appeal 
(3 Frewen 141) that a spouse is compellable for the prosecution in 
cases of domestic violence and sexual assault against members of the 
family. There are no reported Irish cases on the competence and 
compellability in criminal proceedings of former spouses.

31. Section 19 defines “decree of judicial separation” as including 
the former decree of divorce a mensa et thoro and any similar decree 
made by a foreign court and recognised here. “Former spouse” 
includes a person whose marriage to the accused has been the subject 
of a decree of judicial separation.

32. Section 20 makes the spouse and a former spouse of an accused 
competent witnesses in all cases for the prosecution, the accused and 
a co-accused unless, in the case of the prosecution (see section 24), 
the spouse or former spouse is charged in the same proceedings.

33. Section 21 deals with compellability of a spouse or former 
spouse for the prosecution. It provides that the spouse of the accused, 
unless charged in the same proceedings (see section 24), will be 
compellable for the prosecution only where the offence involves 
violence to the spouse, a child of either spouse or any person under 
17 or is a sexual offence against a child of either spouse or any person 
under 17 (subsection (1)). A former spouse, unless charged with 
the accused in the same proceedings, will be compellable for the
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prosecution in all cases unless the offence is a non-violent, etc. offence 
committed while the marriage subsisted (subsection (2)). “Child” 
includes an adopted child and a person in relation to whom either the 
witness spouse or the accused is in loco parentis (subsection (3)).

34. Section 22 makes a spouse or former spouse, unless charged 
with the accused in the same proceedings, a compellable witness for 
the accused in all cases.

35. Section 23 provides that an accused can compel the spouse or 
a former spouse of a co-accused to testify only in those cases where 
the prosecution can compel a spouse or former spouse to testify. 
Accordingly subsection (1) (a) makes the spouse of an accused com
pellable for a co-accused only if the offence is one of those mentioned 
in section 21 (1), e.g. violence to the spouse or physical or sexual 
abuse of a child or young person. Subsection (1) (b) makes a former 
spouse of an accused compellable for a co-accused in all instances 
except where the offence is a non-violent, etc. offence committed 
while the marriage subsisted. However, subsection (2) makes it clear 
that this section is without prejudice to the power of a court to order 
separate trials of co-accused where this is desirable in the interests of 
justice. A spouse or former spouse will not be compellable under this 
section where charged with the accused in the same proceedings 
(section 24).

36. Section 24 preserves, so far as spouses or former spouses 
charged in the same proceedings are concerned, the existing rule of 
law by virtue of which an accused person is not competent to give 
evidence for the prosecution and is not compellable to give evidence 
for a co-accused.

37. Section 25 is a saver for any constitutional right of a spouse or 
former spouse in relation to marital privacy.

PART V: MISCELLANEOUS

38. Section 26 enables the court to receive the evidence of a person 
under 14 years or a person with mental handicap otherwise than on 
oath or affirmation. (Under section 30 of the Children Act 1908, now 
being repealed, a child of tender years was enabled to give unsworn 
evidence if, in the opinion of the court, the child had sufficient 
intelligence to justify the reception of the evidence and understood 
the duty of speaking the truth.) The only criterion under this section 
for receiving such unsworn evidence is that the court is satisfied that 
the witness is capable of giving an intelligible account of events 
observed. The section applies to all criminal proceedings and not just 
to those concerned with child abuse. Subsection (2) makes it an 
offence, to be dealt with in the same way as perjury, knowingly to 
make a false statement.

39. Section 27 abolishes the requirement in section 30 of the Chil
dren Act 1908 that the unsworn evidence of a child of tender years 
must be corroborated. It also abolishes the requirement that, where 
a child’s evidence is sworn but uncorroborated, the jury must be 
warned about the danger of convicting on it. Instead, it will be a 
matter for the trial judge to decide in his discretion whether or not 
to give such a warning and the form it should take. This section 
also applies to all criminal proceedings. Subsection (3) provides that 
unsworn evidence received by virtue of section 26 may corroborate 
evidence given by any other person.

40. Section 28 (1) provides that evidence may, with the leave of the
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court, be given from abroad through a live television link by a person 
other than the accused. (In cases involving violence etc. where the 
witness abroad is under 17 or is a person with mental handicap, the 
taking of evidence by television link will be governed by section 12 
(1).) Subsection (2) provides that such evidence must be video- 
recorded. Subsection (3) makes it an offence to give false evidence 
and subsection (4) is a technical jurisdictional provision. Note: This 
section may be brought into operation, initially, only for those circuits 
and district court districts having the necessary technical facilities 
(section 1 (2)).

41. Section 29 provides that, where a document is admissible in 
criminal proceedings, it may be given in evidence by producing an 
authenticated copy (including a fax copy) of it. This section applies 
generally and not just to documentary evidence admissible under 
Part II. It also applies to copies of films, sound recordings and 
videorecordings.

42. The Schedule lists the repeals.

An Roinn Dli agus Cirt, 
Eanair, 1992.

Wt. P29451/B/1. 1,325. 1/92. Cahill. (A25114). G.16.
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