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RECOGNITION OF FOREIGN ADOPTIONS BILL, 1990

EXPLANATORY MEMORANDUM

There is no legislation in existence stating the circumstances in 
which a foreign adoption order is recognised in the State. Moreover, 
there is no reported decison of the Courts in the Republic of Ireland 
setting out the circumstances in which a foreign adoption may be 
recognised. Nevertheless, as the Law Reform Commission stated in 
their Report “The Recognition of Foreign Adoption Decrees” (LRC 
Report No. 29 May 1989), some statute law proceeds on the assump
tion that recognition principles exist. Recent examples are sections 3 
(1) (b) and 9 of the Status of Children Act, 1987 which makes 
reference to a person adopted abroad whose adoption is “recognised 
by virtue of the law for the time being in force in the State”.

In their Report the Law Reform Commission states that—

“It seems likely the present position is governed by the common 
law, and that under common law, a foreign adoption is entitled 
to recognition if the adopting parents were, at the time of the 
adoption, domiciled in the country where the adoption was 
effected”.

There has in recent years been a dramatic reduction in the number 
of children available for adoption within the State. For example, in 
the period 1964 to 1984 there was an average of 1,200 adoption orders 
per year made by the Adoption Board. Since 1984 there has been a 
continuing reduction in the number of orders made, a mere 615 such 
orders only being made in 1989. Less than 400 of these orders were 
made in favour of married couples who were unrelated to the child 
being adopted. (See Report of An Bord Ucht£la 1989.)

The reduction in the number of children available for adoption in 
Ireland is resulting in a growing number of Irish married couples 
adopting outside the State. The most dramatic illustration of this came 
during the course of 1990 when a considerable number of adoptions 
were completed by Irish couples in Romania. The children so adopted 
in Romania would otherwise have spent their childhood in orphan
ages. None of these Romanian adoptions are recognised under Irish 
law.

The need to enact legislation to clearly state the circumstances 
in which foreign adoption orders are recognised in the State was 
acknowledged by the Law Reform Commission in its Report published 
in May of 1989. It stated—

“It is highly undesirable that the law should remain in its 
present uncertain state. It seems likely that there are living in
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the State a number of people who have been adopted abroad. 
Increased mobility within the EC has probably added to the 
number. It has also been suggested to us that, with the decrease 
in the number of children available for adoption within the State, 
an increasing number of Irish parents may be seeking to adopt 
children abroad.

It is important that recognition principles be explicit and clear 
for a number of reasons. Numerous legal consequences flow from 
the recognition or non-recognition of an adoption order. Upon 
the validity of an adoption order may depend such a fundamental 
matter as entitlement to exercise parental rights. The rights and 
liabilities of an adopted person in relation to such matters as 
succession, maintenance and taxation may also be in issue. In 

.any matter of status the law should seek, insofar as possible, to 
avoid uncertainty. It ought to be possible for an adopted person 
to obtain clear legal advice as to his status without the need to 
mount costly legal proceedings. Equally the law should be framed 
in such a way that the various administrative officials who are 
called upon from time to time to determine the status of 
individuals adopted abroad should be able to do so without too 
much complication and without the need to state cases to the 
courts.”

To date no legislation has been introduced by the Government to 
implement the recommendations contained in this Report. In 
response to a D£il Question on 29th November 1990 the Minister for 
Health stated that no such legislation was promised by the Govern
ment. (See D&il Debates 29th November 1990: Vol. 403: Cols. 
670-674. See in particular Col. 673.)

At the time of publication of the Law Reform Commission’s Report 
the scale of the numbers of foreign adoptions and the extent of the 
problem was not as great as it is now as a result of the numbers of 
children adopted by Irish couples in Romania. The Bill accordingly 
not only provides for the recognition of foreign adoption orders in 
circumstances as recommended by the Law Reform Commission 
but also extends recognition in specified additional circumstances to 
foreign adoption orders, which additional circumstances would extend 
recognition to adoption orders made in favour of Irish couples in 
Romania.

Section 1 provides for definitions.

Section 2 gives statutory effect to the common law rule and provides 
for the recognition in Ireland of foreign adoption decrees of countries 
where one or both of the adopting parents were domiciled at the time 
of the making of the adoption decree. It provides expressly that such 
adoptions shall be deemed always to have been recognised whether 
effected before or after the enactment of the Bill. (See LRC Report, 
p. 32, Rec. 4.)

Section 3 provides for the recognition in Ireland of foreign adoption 
decrees of countries where one or both of the adopting parents are 
habitually resident at the time of the making of the decree. In the 
case of such adoptions, however, recognition of adoption decrees 
already granted will only take effect as and from the coming into force 
of the Bill. (See further Section LRC Report at p. 30 and p. 32, Rec.
5.)

Section 4 provides for the recognition of foreign adoption decrees 
where such decrees are made by the lawfully designated authority of 
the country in which the adopted person was at the time of the making
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of the adoption order a national and ordinarily resident or where at 
such time the adopted person was habitually resident. Recognition 
under this section will take effect as and from the coming into force 
of the Bill and under this section adoption orders properly obtained 
by Irish couples adopting for example, a Romanian child in Romania 
will be recognised.

Section 5 provides for powers being conferred on the Minister for 
Health to designate countries or jurisdictions whose adoptions are 
recognised in Ireland without prejudice to the generality of the pro
visions contained in sections 2 to 4 of the Bill. Under this section the 
Minister may designate for recognition adoptions that would not 
otherwise be recognised under sections 2 to 4 as well as designating 
adoptions which even without such designation would be recognised 
under any of the aforesaid sections. (See LRC Report at p. 28-29 and 
at p. 32, Rec. 1.)

Section 6 states matters to which the Minister must have regard 
in determining whether to make a designation. The Law Reform 
Commission noted in their Report that representations had been 
made to them that conferring on the Minister a simple power to 
designate without indicating a basis upon which designations should 
be made would give rise to difficulties. Although the Law Reform 
Commission did not accept that any specific difficulties would arise, 
this matter was again referred to by the Minister for Health sub
sequently. (See D£il Debates, 29th November 1990: Vol. 403: Cols. 
672.) Therefore this issue is addressed in the Bill.

Section 7 provides that recognition shall not be extended to adoption 
orders made outside the State where such order is made in respect of 
a person over 21 years of age. Under the Adoptions Acts, 1952 to 
1988, an adoption order cannot be made by An Bord Ucht&la in 
respect of a person who is over 21 years of age and this approach 
accords with the general domestic approach to the making of adoption 
orders. (See LRC Report at p. 30 and p. 32, Rec. 6.)

Section 8 provides that recognition shall not be extended to an 
adoption order where recognition would be manifestly contrary to 
public policy. (See LRC Report, p. 29 and p. 32, Rec. 7.)

Section 9 empowers the High Court to grant declarations as to the 
validity of foreign adoption decrees. The production of a declaration 
would not be a precondition to the recognition of foreign adoptions 
by an administrative authority and the need to seek such declaration 
would only arise where the issues of recognition were complex. (See 
LRC Report, p. 30, p. 31 and p. 33, Rec. 8.)

Section 10 provides for the making of rules of court in the bringing 
of declaratory proceedings under section 9.

Section 11 states the effect in Irish law of recognition being extended 
to foreign adoption orders. Subsection (1) provides that where recog
nition is based on domicile, the adoption order shall have the same 
effect in Irish law as and from the date of its making as an adoption 
order made pursuant to the Adoption Acts, 1952 to 1988. Subsection 
(2) provides that where recognition is based on the habitual residence 
of the adopters or based on the habitual residence or nationality and 
ordinary residence of the child adopted, recognition shall apply as 
and from the date of the coming into force of the Bill or as and from 
the time of the making of the adoption order, whichever is the later 
and that such recognition shall place the child adopted and the 
adoptive parents as and from such time in the same position as that 
of an adopted child and its adoptive parents under the Adoption Acts,
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1952 to 1988. Subsection (3) provides that where an adoption order 
is only recognised as a result of a designation the child adopted and 
the adoptive parents are placed in the same position as that of a child 
adopted in the State and its adoptive parents under the Adoption 
Acts, 1952 to 1988, as and from the date of the designation or the 
date of the adoption order, whichever is the later. (See LRC Report, 
pp. 26-30 and p. 32, Rees. 1, 4 and 5.)

Section 12 imposes an obligation on a health board requested to 
carry out a family assessment for the purpose of a foreign adoption 
to undertake such assessment. It also empowers the Minister to 
designate adoption societies to also carry out such assessments and 
to undertake other functions in respect of foreign adoptions. A 
difficulty experienced by many prospective adopters at present is that 
prior to processing a foreign adoption the foreign court or tribunal 
usually seeks a social work assessment as to the family’s suitability to 
adopt. No statutory obligation requires health boards to co-operate 
in this and many prospective adopters have experienced considerable 
difficulties in having assessments prepared. It is also clearly desirable 
that the foreign authority be assisted by the relevant Irish authorities 
in ensuring that applicants for adoption are appropriate people to 
adopt. This provision addresses this difficulty. The additional func
tion, that the Minister is empowered to confer on a registered adoption 
society or societies will allow specifically designated societies to 
become involved in the area of foreign adoption.

Section 13 confers power on the Minister to make the necessary 
regulations under the Bill.

Section 14 provides for the title to the Bill.

Deputy Alan Shatter, 
Nollaig, 1990.

Wt. P24956/B/12. 1,325. 12/90. Cahill. (A23520). G.16.
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