
AN BILLE UM FHUADACH LEANAI AGUS 
FORGHNIOMHU ORDUITHE COIMEADTA, 1990 

CHILD ABDUCTION AND ENFORCEMENT OF CUSTODY 
ORDERS BILL, 1990

EXPLANATORY MEMORANDUM

Purpose of Bill
1. The purpose of the Bill is to give the force of law in the State 

to—

(a) the Convention on the Civil Aspects of International Child 
Abduction, signed at The Hague on the 25th day of 
October, 1980 (the Hague Convention), and

(/>) the European Convention on Recognition and Enforcement 
of Decisions concerning Custody of Children and on Res
toration of Custody of Children, signed at Luxembourg on 
the 20th day of May, 1980 (the Luxembourg Convention).

2. These Conventions contain administrative and judicial measures 
designed to secure the return of children who are removed (usually 
by a parent) to any Contracting State in defiance of a court order 
made in another Contracting State or against the wishes of a parent 
with custody rights.

Present position in Irish Law
3. Ireland is not a party to any international agreement dealing 

with child abduction and there is no legislation specifically aimed at 
the matter. Where a child is made a ward of court he can be removed 
from the State only with the consent of the High Court, otherwise 
the person removing the child is in contempt of court. Defiance of a 
custody order of the High Court or the Circuit Court is also a contempt 
of court. The District Court has statutory powers of enforcement of 
its custody orders.

4. There are no arrangements at present under which an Irish 
custody order will be recognised and enforced in another state. In the 
absence of such arrangements in order to recover a child who has 
been abducted from the State, proceedings need to be taken in 
the other state where the issue will be decided on its merits. Such 
proceedings are likely to be expensive and time-consuming.

5. The High Court has in recent years ordered the return of children 
who have been wrongfully removed to this country from their country 
of residence. The fact that a custody order has been made by a foreign 
court does not prevent the issue being re-opened before an Irish 
court.

Main features of Conventions
6. Both Conventions are concerned exclusively with the civil 

aspects of international child abduction. Both require the expeditious
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return of the child except in certain circumstances. The Hague Con
vention can operate in the absence of a court order where the child 
is taken without the consent of the other parent. The Luxembourg 
Convention on the other hand operates only where a court order 
determining the custody of a child has been contravened and the 
Convention provides for recognition and enforcement of that order 
in other Contracting States. The Conventions have many features in 
common. Both are based on the premise that where the custody of a 
child is in issue in court proceedings, the child’s welfare is of overriding 
importance. There is provision in each Convention for the estab
lishment of a Central Authority in each Contracting State to facilitate 
the operation of the Convention. The Minister for Justice, through 
his Department, will act as the Central Authority in Ireland for both 
Conventions (see paragraphs 8 to 10 below).

7. Enactment of the Bill will enable both Conventions to be ratified 
by the State. The Law Reform Commission recommended in its 
Report on the Hague Convention (LRC12-1985) that that Convention 
should be ratified (without prejudice to the State becoming a party 
also to the Luxembourg Convention). To date fifteen states are party 
to the Hague Convention — Australia, Austria, Belize, Canada, 
France, Hungary, Luxembourg, Netherlands, Norway, Portugal, 
Spain, Sweden, Switzerland, United Kingdom and the United States 
of America. Twelve states are party to the Luxembourg Convention 
— Austria, Belgium, Cyprus, France, Luxembourg, Netherlands, 
Norway, Portugal, Spain, Sweden, Switzerland and the United King
dom. The Hague and Luxembourg Conventions will enter into force 
for Germany on 1 December, 1990 and 1 February, 1991, respectively.

Central Authority
8. The primary task of the Central Authorities is the transmission 

of incoming and outgoing applications for the return of children who 
have been abducted to any Contracting State. The Central Authority 
here will take or cause the following action to be taken:—

(a) where a child has been abducted into the State
—initiate steps to trace the child;
—seek the child’s return or secure access to the child;
—arrange, if necessary, for court proceedings to secure 

the return of, or access to, the child.

(b) where a child has been abducted from the State
—assist the wronged party in seeking the return of the 

child;
—collate and send other Central Authorities information 

(including welfare reports) about the abducted child.

In practice, incoming applications will be referred by the Central 
Authority to the Legal Aid Board (applicants under both Conventions 
will be entitled to legal aid) for relevant proceedings to be taken in 
the High Court. There is provision in the Hague Convention (Article 
7 (c)) for securing the voluntary return of the child or bringing about 
an amicable resolution of the issues.

Obligation on Central Authority to keep applicants informed
9. The Hague Convention provides that if the requested court does 

not decide an application for the return of the child within six weeks 
from the date of commencement of the proceedings the applicant, or 
the Central Authority on its own initiative, may request a statement 
of the reasons for the delay (Article 11). The Luxembourg Convention
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provides that the Central Authority must keep an applicant informed 
about progress of the application (Article 4.5) and generally to act 
with all necessary despatch (Articles 3 and 5). Both Conventions 
require the most expeditious procedures to be used to secure the 
objects of the Convention (see paragraph 78 below).

Cost of application to Central Authority
10. The Central Authority may not impose charges in relation to 

applications submitted to it but it may recoup the expenses incurred 
in repatriating a child (see paragraphs 80 and 81 below).

Legal Aid
11. Applicants under both Conventions will be entitled to legal 

aid.

Conventions to apply to children under 16 years of age
12. The Hague Convention applies to any child who was habitually 

resident in a Contracting State immediately before any breach of 
custody or access rights and it ceases to apply when the child attains 
the age of 16 years (Article 4). The Luxembourg Convention applies 
to a child of any nationality who is under 16 years of age and has not 
the right to decide his own place of residence under the law of his 
habitual residence, the law of his nationality or the internal law of 
the state where recognition or enforcement of the custody order is 
sought (Article 1 (a)).

The Hague Convention
13. Articles 8 to 20 of the Hague Convention set out detailed 

provisions relating to the return of children. Subject to the exceptions 
mentioned in paragraph 14 below, where a child has been wrongfully 
removed, say, to Ireland, and proceedings are brought in the High 
Court within one year of the wrongful removal, the Court must, under 
Article 12 of the Convention, order the immediate return of the child. 
Where proceedings are brought after one year from the date of the 
wrongful removal the High Court must order the child’s immediate 
return unless the child is settled in its new environment. Article 19 of 
the Convention provides that a decision under the Convention shall 
not be taken to be a determination on the merits of any custody issue.

14. Notwithstanding Article 12 of the Hague Convention, the High 
Court will not (by virtue of Article 13) be bound to order the child’s 
return where—

(a) the person opposing the return of the child establishes that
the person who had the child in the other state did not 
exercise rights of custody at the time of his removal;

(b) there is a grave risk that return of the child would expose
him to physical or psychological harm or place him in an 
intolerable situation; or

(c) the child objects to being returned and has reached an age
and degree of maturity at which it is appropriate to take 
account of his views.

The return of a child under Article 12 may also be refused by the 
High Court if it would be contrary to the fundamental principles of 
the State relating to the protection of human rights and fundamental 
freedoms (Article 20).

The Luxembourg Convention
15. The effect of section 28 of the Bill is that applications for 

recognition or enforcement of custody decisions in the State under
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the Luxembourg Convention may be refused in certain circumstances 
(see paragraphs 51 to 61 below). To allow of certain of these grounds 
of refusal to be availed of in the State it is proposed to make the 
necessary reservation under the Convention (Article 17) at the time 
of ratification of the Convention.

16. The effect of a refusal to recognise or enforce a custody decision 
of another Contracting State will not be conclusive as to the merits 
of a case but will mean that the High Court is exercising one of the 
grounds for refusal in order to look into the merits itself — for 
example, because the respondent, through no fault of his own, had 
not been given an opportunity to contest the proceedings in the state 
of origin (Article 9.1 (a)). In such exceptional cases the applicant will 
be entitled to legal aid in any further proceedings concerning the 
substance of the case.

Entry into force in the State of the Conventions
17. The Hague Convention will come into force for Ireland on the 

first day of the third calendar month after the deposit of our instrument 
of ratification (Article 43 (1)).

18. The Luxembourg Convention will come into force on the first 
day of the month following the expiration of a period of three months 
after the date of the deposit of our instrument of ratification (Article 
22 (2)).

PROVISIONS OF THE BILL 

PARTI 

General

Section 1 — Short title, construction and commencement
19. Subsection (1) contains the short title and subsection (2) prov

ides that the Courts (Supplemental Provisions) Acts, 1961 to 1988 
and the Act, insofar as it affects the jurisdiction or procedure of any 
court in the State, shall be construed together as one.

Subsection (3) contains the commencement provision. As regards 
the coming into force of the Conventions for Ireland see paragraphs 
17 and 18 above.

Section 2 — Interpretation
20. This section contains definitions.

PART II

The Hague Convention 

Section 3 — “Contracting State”
21. This section defines “Contracting State” for the purposes of 

Part II concerning the Hague Convention.

Section 4 — Contracting States and declarations, reservations, with
drawals and denunciations under Hague Convention

22. This section authorises the Minister for Foreign Affairs to make 
certain orders, the purpose of which will be to make readily available, 
without the need for formal proofs, a list of Contracting States, 
and of declarations, reservations, withdrawals of reservations and 
denunciations made by Contracting States under the Hague Con
vention. The section proyides that while such an order is in force it

4



shall be evidence of the fact that the state specified is a Contracting 
State or that such declarations etc. were made and of their contents.

Section 5 — Evidence of the decisions and determinations of authorities 
of Contracting States and other matters relating to Hague Con
vention

23. Subsections (l) and (2) deal with the proof and admissibility of 
documents. The documents, when duly authenticated, can be pro
duced as evidence of decisions, determinations or declarations given 
by a judicial or adminsitrative authority in a Contracting State other 
than the State and will, without further proof, be deemed to be a true 
copy of such decisions etc. (subsection (1)). Provision is also made 
for the admissibility of all supporting documents (subsection (2)). 
Subsection (3) deals with the admissibility of translations of such 
documents. Subsection (4) lays down how a decision, determination 
or declaration given by a judicial or adminstrative authority in a 
Contracting State, including a decision given by courts in the State, 
is to be duly authenticated.

Section 6 — Hague Convention to have the force of law
24. Subsection (1) provides that the Hague Convention shall have 

the force of law in the State and that judicial notice shall be taken of 
it. Under Article 12 the Convention will apply as between Ireland 
and another Contracting State in relation to the wrongful removal or 
retention of children, to which the Convention applies, occurring on 
or after the date of the coming into force of the Convention as between 
Ireland and the other state. The Convention comprises two equally 
authentic texts in the English and French languages. The English 
language text of the Convention is set out in the First Schedule for 
convenience of reference (subsection (2)).

Section 7—Jurisdiction of the High Court for purposes of Part II
25. The High Court will have jurisdiction to hear and determine 

applications under the Hague Convention (subsection (1)) and for 
the purposes of such applications, the expression “the judicial or 
administrative authority” where it occurs in the Convention will mean 
the Court (i.e. the High Court) unless the context otherwise requires 
(subsection (2)).

Section 8—Central Authority for purposes of Hague Convention
26. Article 6 of the Hague Convention requires Contracting States 

to designate a Central Authority which will make the administrative 
arrangements necessary to secure the objects of the Convention. 
Subsection (I) authorises the Minister for Justice to appoint a Central 
Authority in the State to discharge the functions of a Central Authority 
under the Hague Convention. Subsection (2) enables the Minister to 
discharge the said functions unless and until he appoints a Central 
Authority. In effect, the Minister, through his Department, will act 
as Central Authority though subsection (1) allows him to make 
alternative arrangements. Subsection (3) is a standard provision as 
regards amending or revoking orders.

Section 9—Application for return of child removed to the State
27. Subsection (1) provides that applications under the Hague 

Convention for the return of a child who has been removed to the 
State may be addressed to the Central Authority in the State. Forms 
may be prescribed by the Minister for Justice for the purpose of 
such applications. The Central Authority, on being satisfied that the 
application is an application to which the Convention applies shall, 
under subsection (2), take action or cause action to be taken under 
the Convention to secure the return of the child. In practice, since
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most applications will require judicial proceedings, the applications 
will normally be transmitted to the Legal Aid Board for attention 
(see description of duties of the Central Authority in paragraphs 8 
and 9 above).

Section 10—Application for return of child removed from the State
28. Applications under the Hague Convention as regards a child 

who has been removed from the State to another Contracting State 
may be addressed to the Central Authority here (subsection (1)) and 
the Central Authority will be required to take any action that is 
required under the Convention (subsection (2)). Subsection (3) takes 
account of Article 8 of the Convention under which an applicant has 
a choice whether to apply to the Central Authority of the child’s 
habitual residence or to the Central Authority of any other Con
tracting State.

Section 11—Applications in the first instance to the High Court
29. Section 11 provides that a person may apply in the first instance 

to the High Court, whether or not under the Hague Convention, in 
respect of a child wrongfully removed to the State. This gives effect 
to Article 29 of the Convention.

Section 12—Interim powers of the High Court for the purposes of 
Part II

30. Prior to its determination of an application under the Con
vention, the High Court may give such interim directions as it thinks 
fit, of its own motion or on application, for securing the welfare of 
the child, or preventing prejudice to interested persons or changes in 
the circumstances relevant to the determination of the application 
(subsection (1)). The application for interim directions may be made 
ex parte where the case is one of urgency (subsection (2)).

Section 13—Notice and stay of certain proceedings for purposes of 
Part II

31. This section takes account of Article 16 of the Convention 
which provides that after receiving notice of a wrongful removal or 
retention of a child in the sense of Article 3, the judicial authority of 
the Contracting State to which the child has been removed or in which 
it has been retained shall not decide on custody until it has been 
determined that the child is not to be returned under the Convention 
or unless an application under the Convention is not lodged within a 
reasonable time following receipt of the notice.

32. Subsection (1) provides that a person, who has an interest in 
proceedings (including proceedings about to be commenced) under 
Part II and knows that an application relating to custody of the child 
is the subject of proceedings before any court in the State, shall give 
notice to that court of the Part II proceedings and that court must, 
having notified the parties to the proceedings before it of that notice, 
stay all further proceedings in the action in accordance with Article 
16 of the Hague Convention. The court which has stayed its pro
ceedings must notify the High Court of its decision to stay the 
proceedings.

Subsection (2) defines “an application relating to custody of a child” 
for the purposes of the section as including proceedings for certain 
orders under the Guardianship of Infants Act, 1964, the Children 
Act, 1908 and proceedings under the Luxembourg Convention for 
the recognition or enforcement of a decision relating to custody i.e. 
under Part III of the Bill.

Section 14—Reports for purposes of Part II
33. This section authorises the Central Authority in the State if 

requested to provide information on a child under Article 7 (d) of the
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Convention, to request a probation and welfare officer, a health board 
or a court to provide information to it relating to the child for 
transmission to a Central Authority in another Contracting State. 
Article 7 (d) requires Central Authorities to exchange, where desir
able, information relating to the background of a child who has been 
wrongfully removed to any Contracting State.

Section 15—Declaration by the Court of wrongful removal of child
34. For the purposes of Article 15 of the Convention, subsection 

(1) enables an application to be made to the High Court for a 
declaration that the removal of a child from, or his retention outside, 
the State was wrongful. Article 15 provides that the judicial or 
administrative authorities of a Contracting State may, prior to the 
making of an order for the return of the child, request that the 
applicant obtain from the authorities of the state of the habitual 
residence of the child a decision or other determination that the 
removal or retention was wrongful within the meaning of Article 3 of 
the Convention. This is aimed at the case where, for example, there 
is an element of doubt about some aspect of the child’s situation and 
the matter needs to be clarified. Subsection (2) provides (in line with 
another provision in Article 15) that the Central Authority in the 
State shall assist any person in making an application under subsection 
(1).

Section 16—Provision of certain documents by courts in the State for 
purposes of Hague Convention

35. TTiis section provides that, where a court in the State has given 
a decision relating to custody (including a declaration under section 
15 of the Bill), the registrar or clerk of the court shall, at the request 
of the person making an application under the Convention in another 
Contracting State or at the request on his behalf of the Central 
Authority in the State, and subject to any conditions that may be 
specified in rules of court, give to the person or the Central Authority 
a copy of the decision, duly authenticated.

PART III

The Luxembourg Convention

Section 17 — Interpretation of Part 111
36. Section 17 defines “Contracting State”, “decision relating to 

custody” and “enforcement order” for the purposes of Part III which 
concerns the Luxembourg Convention.

Section 18 — Contracting States and declarations, reservations, with
drawals, notifications and denunciations under the Luxembourg 
Convention

37. Section 18 is similar to section 4 (see paragraph 22 above). It 
provides for the making of orders by the Minister for Foreign Affairs 
to be used as evidence that states specified are Contracting States of 
the Luxembourg Convention, and of certain declarations, res
ervations, withdrawals of reservations, notifications and denunci
ations made by Contracting States under the Convention.

Section 19 — Evidence of decisions of authorities of Contracting States 
and other matters relating to Luxembourg Convention

38. This section is similar to section 5 (see paragraph 23 above) 
and takes account of Article 13 of the Luxembourg Convention which 
sets out the documents which must accompany an application under 
the Convention.
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Section 20 — Application of this Part
39. This section provides that the Act will apply to any decision 

relating to custody (by whatever name called) that is a decision 
relating to custody for the purposes of the Luxembourg Convention.

Section 21 — Luxembourg Convention to have the force of law
40. Subsection (1) provides that the Luxembourg Convention shall 

have the force of law in the State and that judicial notice shall be 
taken of it. The Luxembourg Convention was drawn up in English 
and French, both texts being equally authentic. The English language 
text is set out in the Second Schedule for convenience of reference 
(subsection (2)).

Section 22 — Central Authority for purposes of Luxembourg Con
vention

41. This section is similar to section 8 (see paragraph 26 above) 
and provides for the establishment of a Central Authority in the State 
for the purposes of the Luxembourg Convention. The section takes 
account of Article 2 of the Convention which requires each Con
tracting State to designate a Central Authority to carry out the 
functions which are listed in various articles of the Convention (see 
also paragraphs 8 and 9 above).

Section 23 — Jurisdiction of the High Court for purposes of Part III
42. The High Court will, by virtue of this section, have jurisdiction 

to hear and determine applications under the Luxembourg Con
vention for the recognition or enforcement of a decision relating to 
custody given in another Contracting State.

Section 24 — Applications for recognition and enforcement of custody 
decisions in the State

43. This section provides for applications under the Luxembourg 
Convention to be made to the Central Authority in the State and that 
where the Authority is satisfied that the application is an application 
to which the Convention applies it shall take action or cause action 
to be taken to secure the recognition or enforcement of the decision. 
The section takes into account Articles 4 and 5 of the Convention. 
Article 4 provides that applications for recognition or enforcement of 
decisions relating to custody may be submitted to the Central Auth
ority in any Contracting State and that the Central Authority may 
refuse to intervene where it is manifestly clear that the conditions laid 
down in the Convention are not satisfied; Article 5 requires the 
Central Authorities to take or cause action to be taken without delay 
to deal with applications under the Convention.

Section 25 — Application in the first instance to the High Court
44. This section makes clear that a person may apply in the first 

instance under the Luxembourg Convention to the High Court instead 
of the Central Authority.

Section 26 — Interim powers of the High Court for the purposes of 
Part III

45. This section is similar to section 12 (see paragraph 30 above) 
and provides interim powers to the High Court for securing the 
welfare of a child prior to the determination of an application under 
the Luxembourg Convention.
Section 27 — Notice and stay of certain proceeding for purposes of 

Part Ill
46. This section deals with the situation where an application is 

made in the High Court under Part III while an application relating 
to custody of the same child is pending before any court in the State.

47. Subsection (1) provides that where the custody proceedings in
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the court in the State were commenced before the proceedings in the 
other Contracting State (which resulted in the decision which it is 
sought to have recognised and enforced in the State) the High Court 
may, on being informed of the matter by any person who has an 
interest in the matter, stay the Part III proceedings until those other 
proceedings in the court in the State have been determined. This 
section takes into account Article 10.2 (b) of the Luxembourg Con
vention.

48. Subsection (2) on the other hand provides that where the 
custody proceedings in the court in the State were commenced after 
the proceedings in the other Contracting State, that court shall, on 
being given notice of the Part III proceedings and having notified the 
parties to the proceedings before it of that notice, stay all further 
proceedings in the action until the Part III proceedings have been 
determined. The court concerned must notify the High Court of its 
decision to stay the proceedings.

49. Part III proceedings must also be stayed by the High Court 
when an application in respect of the child is pending under Part II 
(see section 28 (2) of the Bill (and paragraph 59 below)).

50. Subsection (4) defines for the purposes of the section “an 
application relating to custody of the child” as including a reference 
to an application for certain orders under the Guardianship of Infants 
Act, 1964 and orders under Part II or IV of the Children Act, 1908 
(in effect this concerns any custody proceedings in the State other 
than those under Part III).

Section 28—Refusal of application for recognition or enforcement of 
custody decision in the State

51. This section sets out grounds for refusal by the High Court of 
an application for recognition or enforcement of decisions relating to 
custody under Part III. The Luxembourg Convention provides 
grounds for refusal in the following circumstances—

(i) Article 8: Where the child and his parents had as their sole 
nationality the nationality of the state of origin and the child 
had his habitual residence in that state and the request is 
made within 6 months of removal. In this kind of case 
custody must be restored forthwith and there are no grounds 
on which recognition or enforcement of the decision can be 
refused unless a reservation is made by a Contracting State. 
It is proposed that Ireland should enter such a reservation 
— see paragraphs 52 and 53 below — pursuant to Article 
17 to the effect that the decision may be refused on any of 
the grounds specified in paragraphs (a) to (d) of Article 10.1 
which are (in summary) as follows:

(a) the incompatibility of the decision with the fundamental 
principles of the law in the state addressed;

(b) a change of circumstances such that the decision is 
manifestly no longer in accordance with the welfare of 
the child;

(c) close links with the state addressed; or

(d) the existence of a conflicting decision given in the state 
addressed or in a third state which is enforceable in the 
state addressed.

(ii) Article 9: In cases where Article 8 does not apply i.e. the
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close links with the state of origin do not exist, but where 
the request is made within 6 months of the removal. Certain 
limited grounds set out in Article 9 for refusing the request 
may be invoked i.e. where the defendant, in the case of a 
custody decision in his absence, was not given sufficient 
notice of the proceedings or the decision in his absence was 
given by an authority whose jurisdiction was not properly 
founded, or where there is a conflicting decision in the state 
addressed. In addition a reservation can be made pursuant 
to Article 17 to the effect that recognition or enforcement 
of the decision (in a case coming within Article 9) may be 
refused on any of the grounds specified in Article 10. (It is 
proposed that Ireland should enter such a reservation — see 
paragraphs 52 and 53 below).

(iii) Article 10: In cases not coming within Article 8 or 9 (i.e. a 
request is not made within 6 months of the removal). The 
grounds of refusal in Articles 9 and 10 may be invoked — 
no reservation by a Contracting State is necessary to invoke 
those grounds.

(iv) Article 7: The effect of this Article is that a decision will be 
refused recognition or enforcement in the state addressed 
where it is not enforceable in the state of origin.

Reservations
52. As permitted by Article 27 it is proposed to make a reservation 

under Article 17 of the Luxembourg Convention to the effect that, 
in cases coming within Articles 8 and 9, recognition and enforcement 
of custody decisions in the State may be refused on the ground 
provided for in Article 10.1 (a), that is, in a case where it is found by 
an Irish court that the effects of the decision are manifestly incom
patible with the fundamental principles of the law relating to the 
family and children in the State.

53. It is also proposed to make a reservation under Article 17 to 
the effect that recognition or enforcement of a decision in the State 
in a case coming within Articles 8 or 9 may be refused on any of the 
other grounds in Article 10.1 i.e. thofce provided for in 10.1 (b), (c) 
and (d).

54. The reservation relating to paragraphs (b) to (d) of Article 10.1 
of the Luxembourg Convention would have the following con
sequences here for cases coming within Articles 8 and 9—

Article 10.1 (b)
—If, having regard to the assessment made by the foreign 

court, the High Court finds that the circumstances have 
changed and that it would be manifestly against the child’s 
welfare to order the return of the child it may refuse to 
recognise or enforce the decision.

Article 10.1 (c)
—If the child’s links with the State are substantial and he has 

no such links with the state of origin (i.e. the state where 
the decision was made) the High Court may refuse to recog
nise or enforce the decision. In effect this ground of refusal 
will have no application in a case coming within Article 8 
(because that Article concerns a child whose substantial links 
are with the state of origin) — its application therefore will 
be confined to cases under Article 9 where the close links 
with the state of origin do not exist and the request for 
recognition or enforcement of the decision is made within 6
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months of the removal. It will mean that refusal of recog
nition and enforcement can be availed of in circumstances 
where the child in fact has closer links with the State than it 
does with the state of origin.

Article 10.1 (d)
—If the decision is incompatible with a decision in the State 

or in a third state which is enforceable in the State the High 
Court may refuse recognition or enforcement provided also 
that the refusal is in accordance with the welfare of the child.

55. Where a Contracting State has made a reservation concerning 
any of the grounds of refusal in Article 10 of the Luxembourg 
Convention, other states may apply to decisions of that state the same 
grounds of refusal i.e. without the need for any reservation. Of the 
thirteen countries which have ratified the Convention, seven have 
made reservations under Article 17: of these, five (Norway, Spain, 
Sweden, Switzerland and the U.K.) apply the full grounds of refusal 
contained in paragraphs (a) to (d). Austria and Germany have applied 
the grounds in paragraphs (a) and (b) only.

56. Subsection (1) (a) of section 28 provides that the High Court 
shall refuse an application under Part III where in relation to a 
decision to which Article 8 of the Luxembourg Convention applies, 
the Court is of opinion on any of the grounds specified in Article 10.1
(a), (6), (c), or (d) of the Convention that the decision should not be 
recognised or enforced in the State.

57. Subsection 1 (b) provides that the High Court shall refuse an 
application under Part III where, in relation to a decision to which 
Article 9 or 10 of the Luxembourg Convention applies, the Court is 
of opinion on any of the grounds specified in either of the said Articles 
that the decision should not be recognised or enforced in the State.

58. Subsection 1 (c) provides a ground for refusal where the High 
Court is of opinion that the decision is not enforceable in the Con
tracting State where it was made and is not a decision to which Article 
12 of the Convention applies. Article 12 enables a decision made in 
the state of origin after the removal of a child to be recognised and 
enforced in the state addressed in the same way as a decision given 
before removal (see paragraph 69 below).

59. Subsection (2) deals with the possibility that applications in 
respect of the same child may, possibly, arise under both the Hague 
Convention and the Luxembourg Convention. The subsection prov
ides that the High Court shall in such circumstances stay all further 
proceedings under Part III (i.e. under the Luxembourg Convention) 
until the Part II (Hague Convention) proceedings have been deter
mined.

60. Subsection (3) provides that the references in Article 9.1 (c) 
of the Luxembourg Convention to the removal of the child are to his 
improper removal within the meaning of that Convention. The Article 
allows recognition or enforcement of a decision to be refused if a 
prior decision on the custody of the child has already been given in 
the state addressed unless the child has had his habitual residence in 
the territory of the requesting state for one year before his removal.

61. Subsection (4) provides that for the purposes of the section a 
decision relating to custody includes a decision varying that decision.

Section 29 — Enforcement of custody decisions
62. This section provides that a decision relating to custody in
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respect of which an enforcement order has been made under Part III 
shall be of the same force and effect as if it were a judgment of 
the High Court and proceedings for its enforcement may be taken 
accordingly.

Section 30 — Reports for purposes of Part III - ■
63. This section is similar to section 14 (see paragraph 33 above). 

It provides that the Central Authority here may, on being requested 
to do so under Article 15.1 (b) of the Luxembourg Convention, 
request a probation and welfare officer, a health board or a court to 
provide it with information on a child. Under Article 15.1 (b) of 
the Convention a Central Authority may be asked by the Central 
Authority of another Contracting State to have enquiries carried out 
in respect of a child who is the subject of proceedings in that state 
concerning Article 10.1 (b) (i.e. a case where it is alleged that by 
reason of a change in the circumstances, including the passage of 
time, the effects of the original decision sought to be recognised or 
enforced are manifestly no longer in accordance with the welfare of 
the child).

Section 31 — Variation and revocation of custody decisions
64. Subsection (1) provides that any person who has an interest in 

the matter may, where the decision in the state of origin relating to 
custody is varied or revoked in that state, apply to the High Court 
for an order for variation or revocation of the High Court’s order of 
recognition or enforcement of that decision.

65. Subsection (2) provides, as regards an application under sub
section (1) for revocation of an order, that the High Court may 
discharge the order of recognition or enforcement of the decision and 
that that decision shall cease to be enforceable in the State. Subsection 
(3) provides, as regards an application under subsection (1) for vari
ation of an order, that the High Court may, subject to the grounds 
of refusal in section 28 (1) of the Act, make an order varying the 
order of recognition or enforcement.

66. Subsection (4) requires the Central Authority here to assist a 
person with his application under subjection (1).

Section 32 — Applications for recognition and enforcement of custody 
decisions in another Contracting State

67. Subsection (1) enables a person on whom any rights are con
ferred by a decision relating to custody made by a court in the State 
or in any other Contracting State to make an application to the 
Central Authority in the State with a view to securing recognition or 
enforcement of the decision in another Contracting State. Subsection 
(2) authorises the Central Authority here in such cases to take any 
action required to be taken under the Convention on behalf of the 
applicant. The section takes account of Article 4 of the Luxembourg 
Convention which gives a right to any person who has obtained a 
decision relating to custody in a Contracting State to submit an 
application for recognition or enforcement of that decision to the 
Central Authority in any other Contracting State.

Section 33 — Provision of certain documents by courts in the State for 
purposes of Luxembourg Convention

68. This section is similar to section 16 (see paragraph 35 above) 
and concerns the provision of documents by courts in the State for 
the purposes of an application under the Luxembourg Convention in 
a Contracting State other than Ireland. The section takes into account 
the documents specified in Article 13.1 (b), (c) and (d) of the Con
vention which must accompany such an application.
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Section 34 — Declaration by a court of unlawful removal of child
69. This section enables a court in the State which makes a decision 

in relation to the custody of a child who has been removed from the 
State to declare the removal to be unlawful for the purposes of Article 
12 of the Luxembourg Convention. The court must be satisfied that 
the person seeking the declaration,tas.^n imerestria the matter apd 
that the child has been taken or sent or kept out of the State without 
the consent of the person or persons having custody rights. Article 12 
deals with cases where there has been no court decision on custody. 
Since, under the Convention, recognition of the validity of a court 
decision is involved, it is essential, where there is no decision, to 
obtain one. The section provides for that circumstance.

PART IV 

Supplementary

Section 35 — Termination of existing custody orders
70. This section provides that where the High Court makes an 

order under Part II (for the return of a child under the Hague 
Convention) or under Part III (for the recognition or enforcement of 
a decision relating to custody under the Luxembourg Convention — 
other than a decision relating only to rights of access) the Court may, 
on notice to any interested parties, discharge any order regarding the 
custody of, or access to, the child.

Section 36 — Power of the High Court to order disclosure of child’s 
whereabouts

71. Subsection (1) provides that the High Court may, in proceedings 
under Part II or III, where there is not available to the Court adequate 
information as to the whereabouts of the child, order any person, 
who it has reason to believe may have relevant information, to disclose 
it to the Court. Subsection (2) enables the Court to order a person who 
is the subject of an order under subsection (1), and notwithstanding 
production of the child, to disclose any information that is relevant 
to proceedings under Part II or III. Subsections (3) and (4) give similar 
powers to the High Court, on application to it by an interested person, 
to order disclosure of a child’s whereabouts in cases where the child 
has been abducted out of the State to another Contracting State of 
either the Hague or Luxembourg Conventions and proceedings have 
been or are about to be taken in that state under either of those 
Conventions.

72. Subsection (5) provides that a person against whom an order 
is made under the section will not be entitled to rely on the rule against 
self-incrimination or incrimination of a spouse, but any statement or 
admission will be admissible against the person or his spouse only in 
respect of the offence of perjury.

Section 37 — Power of Garda Siochdna to detain a child and matters 
consequential upon such detention

73. This section takes account of a recommendation of the Law 
Reform Commission in its Report LRC 12-1985 that the Garda 
Siochana should have more powers than at present to detain a child 
who is being abducted from the State.

74. Subsection (1) gives power to a member of the Garda Siochana 
to detain a child who he reasonably suspects is about to be or is being 
removed from the State in breach of any order of a court in the State 
regarding the right of custody of, or right of access to, a child (whether
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or not such order contains an order prohibiting the removal of the 
child from the jurisdiction without leave of the court); an order 
relating to wardship of the child; an order under Part II of the Bill 
(including section 12) or Part III of the Bill (including section 26); or 
an order under Part II or IV of the Children Act, 1908. Such power 
is also being given in cases where proceedings for any of those orders 
are pending or an application for one of those orders is about to be 
made.

75. Subsection (2) requires a member of the Garda Siochana, where 
a child is detained under subsection (1), to return the child as soon 
as possible to—

(a) the custody of a person (not being a health board) in favour
of whom a court has made an order referred to in sub
section (1) unless the member has reasonable grounds for 
believing that such person will act in breach of such order; 
or

(b) a health board where the child has been in the care of that
health board; or

(c) the health board for the area in which the child is for the
time being provided that (a) or (b) do not apply or that 
the member has reasonable grounds for believing that the 
person with a custody order will act in breach of it.

76. Subsection (3) requires a member of the Garda Siochana, where 
a child is delivered into the custody of a health board in accordance 
with the section, to inform or cause to be informed, a parent of the 
child, or a person acting in loco parentis, or the Central Authority 
established under Part II or III, as the case may be, of such delivery.

77. Subsection (4) requires the health board, to which the child is 
delivered, to give to the child suitable care and accommodation 
pending the determination of an application at the next sitting of the 
District Court by the health board for directions under subsection (5) 
as to the child’s release from such care or otherwise. Subsection (5) 
empowers the District Court, on an application for such directions, 
to make such order as it thinks proper in the circumstances regarding 
custody of and, where appropriate, access to, the child and the court 
must in making the order take account of any order previously made 
regarding custody of or access to the child; or arising out of the 
wardship of the child; or under the Children Act, 1908; or under Parts 
II or III of the Bill. Any order made by the District Court under this 
subsection will also be without prejudice to any proceedings that may 
be pending or about to be made for such orders. Subsection (6) 
provides that a direction under subsection (5) shall be of the same 
force and effect as if it were an order made by the District Court 
under section 11 of the Guardianship of Infants Act, 1964. The effect 
of this provision is that the enforcement provisions in section 5 of the 
Courts (No. 2) Act, 1986, insofar as custody orders are concerned, 
would apply to any order made under the said subsection (5). Sub
section (7) deals with the exercise of the jurisdiction of the District 
Court in proceedings that may be brought under subsection (5). The 
venue at which proceedings may be brought under subsection (5) is 
the district court district where the child resides or was at a material 
time residing, and where a justice for the district is not immediately 
available, an order may be made by any justice of the District Court.
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PART V

Miscellaneous 

Section 38 — Rules of Court
78. Section 38 provides that the commencement of proceedings 

under Parts II and III shall be in a summary manner and that 
rules of court may make provision for the expeditious hearing of an 
application under those Parts. The section takes account of both 
Article 2 of the Hague Convention and Article 14 of the Luxembourg 
Convention which require the proceedings in the Contracting States 
to be simple and expeditious.

Section 39 — Amendment of Judicial Separation and Family Law 
Reform Act, 1989

79. Subsection (1) applies section 33 (3) and (4) of the Judicial 
Separation and Family Law Reform Act, 1989, to proceedings in the 
High Court under the Bill. The effect is that the High Court pro
ceedings under the Bill will be as informal as is practicable and 
consistent with the administration of justice and that neither judges 
nor barristers nor solicitors appearing in those proceedings will wear 
wigs or gowns. Subsection (2) provides similarly in respect of pro
ceedings in the District Court under the Bill (i.e. proceedings under 
section 37 (5)).

Section 40 — Costs
80. Subsection (1) provides that the costs of any proceedings under 

the Act shall be in the discretion of the court concerned. However, 
subsection (2) (a) enables the High Court to order the abductor to 
pay necessary expenses incurred by or on behalf of the applicant, 
including travel expenses, any costs incurred or payments made for 
locating the child, the costs of legal representation of the applicant, 
and those of returning the child. Subsection (2) (b) provides that the 
High Court shall, in making an order for costs have regard also to 
Article 26 of the Hague Convention (concerning proceedings under 
Part II of the Act) or Article 5.3 of the Luxembourg Convention 
(concerning proceedings under Part III of the Act).

81. Subsection (2) (b) takes account of Article 26 of the Hague 
Convention which provides that courts in Contracting States may in 
appropriate cases order the abductor to pay the expenses of the case 
including travel expenses and while the Luxembourg Convention has 
no such provision it does not preclude the possibility of claiming costs 
from the abductor. Article 5.3 of the Luxembourg Convention, also 
referred to in subsection 2 (6), deals with the position of the applicant 
who does not have to pay costs, apart from the cost of repatriation 
of the child.

Section 41 — Regulations
Section 42 — Laying of orders and regulations before Houses of 

Oireachtas
82. These are standard provisions in connection with the making 

of regulations under the Act (by the Minister for Justice) as well 
as the laying of orders and regulations before the Houses of the 
Oireachtas.

Section 43 — Expenses
83. This is a standard provision.

First Schedule
84. The First Schedule contains the text of the Hague Convention 

(see paragraph 24 above).



Second Schedule
85. The Second Schedule contains the text of the Luxembourg 

Convention (see paragraph 40 above).

An Roinn Dll agus Cirt, 
Deireadh Fomhair, 1990.
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