
AN BILLE CRAOLACHAIN, 1990 
BROADCASTING BILL, 1990

EXPLANATORY AND FINANCIAL MEMORANDUM

1. The Bill provides that the Minister for Communications, with 
the approval of the Minister for Finance, may pay, in each financial 
year commencing on 1st January, 1991, out of moneys provided by 
the Oireachtas, up to 25 per cent, of an amount equivalent to net 
television licence fee receipts to the Independent Radio and Television 
Commission, with the remainder being paid to Radio Telefis Eireann. 
A provision to enable the Minister to make a payment to the Com
mission in the current (1990) financial year (related to the amount of 
the grant-in-aid to be paid to RTE from the date of enactment of the 
legislation until 31 December 1990) is also included. The Independent 
Radio and Television Commission is required to disburse the amounts 
received solely for the purpose of supporting the establishment and 
operation of sound broadcasting services and the television pro
gramme service established or to be established under the Radio 
and Television Act, 1988. The Independent Radio and Television 
Commission is required to prepare and publish criteria to be used in 
determining the disbursements. Certain considerations which the 
Commission is required to have regard to in drawing up their criteria 
are specified in the Bill. In the case of Radio Telefis Iiireann the Bill 
provides that the total daily times for broadcasting advertisements 
and the maximum period to be given to advertisements in any one 
hour shall be determined by the Minister. The Minister may also 
direct by Order that total revenue to be derived by Radio Telefis 
Eireann from advertising, sponsorship and commercial promotion in 
its broadcasts in any year may not exceed an amount determined in 
such Order. A resolution must be passed by both Houses of the 
Oireachtas before an Order under this section of the Bill can take 
effect.

The Bill provides that the Minister shall draw up and may amend 
from time to time as he thinks proper codes governing standards, 
practice and prohibitions in advertising, sponsorship or commercial 
promotion in the broadcasting services of Radio Telefis Eireann or 
the broadcasting services established under the Radio and Television 
Act, 1988. The Bill enables the Independent Radio and Television 
Commission to enter into an additional contract with the television 
programme service contractor under which the latter may establish 
and operate a conventional UHF transmission system. The Bill prov
ides that Radio Telefis Eireann may appoint its own Auditor. The 
ambit of the Broadcasting Complaints Commission is extended to 
include an additonal category of complaint relating to the assertion 
of inaccurate facts in a broadcast such as to constitute an attack on 
the dignity, honour or reputation of an individual. RTE will also be 
required to broadcast the findings of the Broadcasting Complaints 
Commission where such findings favour the complainant and where 
the Commission considers it appropriate so to do.
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The Bill provides for the creation of new offences and penalties for 
engaging in certain activities related to unauthorised interception of 
services distributed on licensed cable and television retransmission 
systems (MMDS). The Bill provides that those offences and penalties 
can, by Order made by the Minister, be extended to apply to encrypted 
programme services, whether originating within or outside the State.

2. Exchequer Costs
There is no cost to the Exchequer arising out of the proposals.

3. Staffing Implications
There are no staffing implications for the Department.

4. Section 1 contains definitions.

5. Section 2 provides that the Minister may pay an amount equal 
to a proportion of net television licence fee receipts to Radio Telefis 
Eireann and the Independent Radio and Television Commission. The 
amount paid to the Independent Radio and Television Commission 
shall not exceed 25 per cent, of the total. The remainder is to be paid 
to Radio Telefis Eireann. In respect of the period from the enactment 
of the Bill until the 31st December 1990, the amount to be paid to 
the Commission shall not exceed 25 per cent, of the grant-in-aid paid 
to RTE in that period. The expenses referred to in this section are 
similar to those referred to in section 8 of the Broadcasting Authority 
(Amendment) Act 1976.

Existing Law: Section 8 of the Broadcasting Authority (Amend
ment) Act, 1976 provides for the payment to Radio Telefis Eireann 
of an amount equal to total television licence fee receipts less col
lection costs and other expenses. Section 8 of the 1976 Act is repealed 
by the provision under Section 19.

6. Section 3. The Independent Radio and Television Commission 
must use the money provided under section 2 solely for the purpose 
of supporting the establishment and operation of sound broadcasting 
services and the television programme service established or to be 
established under the Radio and Television Act, 1988. The Inde
pendent Radio and Television Commission must prepare and publish 
criteria to be used in determining the disbursements to be made. The 
Independent Radio and Television Commission is required in its 
disbursements to have regard to the considerations specified.

Existing Law: New provision.

7. Section 4 provides that in respect of Radio Telefis Eireann’s 
broadcasting services the Minister shall determine the total daily times 
for broadcasting advertisements and the maximum period to be given 
to advertisements in any one hour. The Minister may by Order direct 
that the total revenue to be derived by Radio Telefis Eireann from 
advertising, sponsorship and other forms of commercial promotion in 
broadcasts in any year shall not exceed an amount to be determined 
in the Order. An Order under this Section must be passed by res
olution in each House of the Oireachtas.

Existing Law: Under Section 20 of the Broadcasting Authority 
Act, 1960, as inserted by Section 14 of the Broadcasting Authority 
(Amendment) Act, 1976, the total daily times for broadcasting adver
tisements and the maximum period to be given to advertisements in 
any hour is fixed by the Authority subject to the approval of the 
Minister.

8. Section 5 provides that the Minister shall draw up and may
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amend, from time to time, codes governing standards, practice and 
prohibitions in advertising, sponsorship and other forms of commer
cial promotion in all broadcasting services. Any such code must be 
complied with by Radio Telefis Eireann and any broadcasting services 
established under the Radio and Television Act, 1988. The proposed 
code may provide for the extent to which promotion of a broadcaster’s 
own commercial activities is to be treated as advertising and must 
therefore come within the time limits allowed for advertising.

Existing Law: Under Section 10 (2) of the Radio and Television 
Act, 1988, the Independent Radio and Televsion Commission is 
required to draw up a code governing standards and practice in 
advertising and every broadcasting contractor must comply with that 
code. The code under section 5 of the Bill will replace that code. 
Radio Telefis Eireann has a voluntary code of practice in regard to 
advertising, although there is a reference to the existence of such a 
code in section 18B (1) (e) of the Broadcasting Authority Act, 1960 
(inserted by section 4 of the Broadcasting Authority (Amendment) 
Act 1976), to the extent that the Broadcasting Complaints Com
mission can investigate complaints that RTE breached such code.

9. Section 6 provides that the Independent Radio and Televsion 
Commission may enter into a contract with the television programme 
service contractor (additional to the basic contract provided for under 
section 4 (2) (b) of the Radio and Television Act, 1988), under which 
the latter shall have the right and duty to establish, maintain and 
operate television broadcasting transmitters. Subsections (2) and (3) 
of this section provide that the essentially technical licensing arrange
ments that currently apply to the transmission facilities operated by 
sound broadcasting contractors under the 1988 Act shall apply in 
equal measure to the television transmission facilities.

Existing Law: The method of transmission of the third television 
channel is specified in Section 17 of the Radio and Televison Act, 1988, 
as channel capacity on wired broadast relay systems and television 
programme retransmission systems (MMDS). The new provision 
allows these systems to be supplemented by a conventional terrestrial 
UHF transmission system.

10. Section 7 provides that Radio Telefis Eireann may appoint its 
own Auditor. Apart from making provision for the submission to the 
Minister of all usual accounts this section provides that a statement 
certified by the auditors must also be submitted in respect of the 
total revenue derived by Radio Telefis £ireann from advertising, 
sponsorship or other forms of commercial promotion in its broadcasts.

Existing Law: The accounts of Radio Telefis Eireann must be 
audited by the Comptroller and Auditor General. (Section 25 of the 
broadcasting Authority Act, 1960, as amended by section 6 of the 
Broadcasting Authority (Amendment) Act, 1966).

11. Section 8 extends the ambit of the Broadcasting Complaints 
Commission to enable it to consider complaints in relation to the 
assertion of inaccurate facts or information in broadcasts relating to 
an individual which constitute an attack on the dignity, honour or 
reputation of that individual. The section also requires Radio Telefis 
Eireann to broadcast the findings of the Broadcasting Complaints 
Commission where those findings favour the complainant and where 
the Commission considers it appropriate so to do.

Existing Law: New provision.

12. Section 9 (1), (2) and (3) make it an offence to:
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—intercept a cable or MMDS television service,
—suffer or permit or do any other thing that enables such inter

ceptions by any person,

—possess, manufacture, import, supply or offer to supply equip
ment which is designed for the purpose of enabling inter
ception,

—publish information with the intention of assisting or enabling 
any person to intercept service.

It will also be an offence to instal or maintain any equipment which 
is capable of being used to intercept service or to deliberately damage 
a cable system.

Subsection (3) of section 9 defines “intercept” essentially as taking 
cable television or MMDS service without the agreement of the 
operator.

Existing Law: New provision.

13. Section 10 (1) and (2) make it an offence for any person who 
is the owner of, or is in control of, or concerned in the management 
of premises to knowingly allow' an offence under section 9 to take 
place on it. Subsection (3) provides that in proceedings for an offence 
under this section if the prosecution proves that an offence under 
section 9 took place in or on a particular premises and that the 
defendant was the owner of, in control or concerned in the man
agement of the premises at the time when the offence took place, he 
shall be treated as having permitted the offence to take place unless 
he gives, adduces or elicits sufficient evidence to raise an issue that 
he did not knowingly permit the offence to be committed. If he fails 
to do so he will be guilty of the offence. If he succeeds in doing so, 
the prosecution will have the usual burden of proving the offence 
beyond a reasonable doubt.

Existing Law: New provision.

14. Sections 11 and 12 deal with the maximum penalties for those 
convicted of offences under sections 9 and 10. Section 11 (1) provides 
that the maximum penalties on summary conviction are a term of 
imprisonment of up to three months or a fine of £1,000 or both and 
on conviction on indictment a term of imprisonment of up to 2 years 
or a fine of £20,000 or both. Section 11 (2) provides that if it is proved 
that an offence was committed by a body corporate with the consent 
or connivance or was attributable to any neglect on the parts of a 
director, secretary or other similar officer of the body corporate, such 
persons shall be liable to be proceeded against as well as the body 
corporate. Section 11 (3) provides that summary proceedings for an 
offence under this Bill may be instituted at any time within 2 years 
from the time the offence was committed.

Existing Law: New provision.

15. Section 12 provides that on conviction for an offence involving 
equipment designed to intercept cable or MMDS service the Court 
can order the forfeiture of the equipment to the Minister for Com
munications who may deal with or dispose of the equipment as he 
sees fit.

Existing Law: New provision.

16. Section 13 provides that the onus of proof that a defendant has
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an agreement with a cable or MMDS operator shall rest with the 
defendant.

Existing Law: New provision.

17. Section 14 provides for the issue, and the action to be taken on 
foot of, search warrants. Section 14 (1) provides that a Justice of the 
District Court can, on the sworn information of a member of the 
Garda Sioch&na that an offence under section 9 involving the use of 
equipment designed to intercept cable or MMDS services is taking or 
has taken place, issue a search warrant authorising the Garda to enter 
a premises and search for and seize such equipment.

Subsection 2 provides that the warrant will authorise as many 
members of the Gardai or any person authorised by the Garda to 
whom the warrant is issued to participate in the execution of the 
search warrant. The subsection also provides that items seized which 
may be required as evidence may be retained until the conclusion of 
Court proceedings. The subsection also provides for the return of 
equipment to the rightful owners (if it is not forfeited by the Courts) 
or, where the owner cannot be ascertained, for a Court Order under 
the Police (Property) Act, 1897, for the disposal of such equipment. 
Subsection (3) makes it an offence to impede a Garda or authorised 
person in the execution of a search warrant.

Existing Law: New provision.

18. Section 15 provides that cable and MMDS operators will have 
civil remedies against those who intercept or aid and abet others to 
intercept their services. Criminal prosecutions will not compensate 
cable and MMDS operators for loss of revenue, the cost of repair or 
replacing equipment, loss of goodwill and loss of customers which can 
result from unauthorised connections. This section could be used also 
to restrain persons who make a business out of illegally connecting 
people to cable systems and who will, if experience elsewhere is borne 
out, make a business out of making, supplying etc “pirate” decoders.

Subsection (1) provides that where a cable or MMDS operator feels 
that he has or is about to suffer damage as a result of any activity or 
conduct prohibited by section 9 he can apply to the Courts for an 
injunction restraining a person from carrying on the prohibited con
duct or activity. A cable or MMDS operator can also seek damages 
or an “account of profits” — i.e. the profits made as a result of the 
prohibited activity — as compensation.

Subsection (2) and (3) of section 15 deal with the legal mechanics 
of bringing an action under subsection (7).

Existing law: New provision.

19. Section 16 (1) provides that the Minister may by order extend 
any or all the provisions from section 9 to 15 to services transmitted 
by wireless telegraphy where the operator of the service charges a fee. 
TTie most obvious example of this is an encrypted satellite television 
service.

Subsection (2) provides that this section can apply to any class of 
service whether it is transmitted from within or outside the State. 
However, the provisions of section 9 to 15 cannot be extended to a 
service unless the transmissions are encrypted — i.e. unless the service 
provider takes his own steps to protect his service then it cannot be 
protected by these provisions.
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Subsection (3) defines what is meant by encrypted transmission.

Subsection (4) provides that the Minister may by order revoke or 
amend any order made under this section.

Subsection (5) provides that an order under this section cannot be 
made unless and until a draft order has been laid before each House 
of the Oireachtas and a resolution approving the draft has been passed 
by each House.

Existing Law: New provision.

20. Section 17 declares for the avoidance of doubt that the Min
ister’s licensing powers under section 5 of the Wireless Telegraphy 
Act 1926 includes a power to refuse to issue a licence in the interests 
of efficient and orderly use of apparatus for wireless telegraphy.

Existing Law: New provision.

Subsection 2 inserts a new subsection (2A) in section 6 of the 
Wireless Telegraphy Act which gives the Minister power to recognise 
licences granted in other countries as valid in this country.

Existing Law: New provision.

21. Section 18 amends subsection (4) of section 6 of the Broad
casting and Wireless Telegraphy Act, 1988. The 1988 provision 
allowed prosecution for the new broadcasting offences created by 
sections 3, 4 and 5 of the 1988 Act to be prosecuted up to 2 years 
after the offence took place. Section 18 extends this provision to an 
offence under section 3 of the Wireless Telegraphy Act, 1926 — 
i.e. possessing, maintaining, installing etc. apparatus for wireless 
telegraphy without a licence. At present such offences become statute 
barred after 6 months.

22. Sections 19 and 20 deal with consequential repeals and the short 
title.

An Roinn Cumarsaide,
Meitheamh, 1990.

Wt. P24956/B/5. 1,725. 5/90. Cahill. (A23011). G.16.
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