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LARCENY BILL, 1989

EXPLANATORY MEMORANDUM
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Purpose of Bill
1. The purpose of this Bill is to replace the existing offence of 

receiving stolen property with a new offence of handling stolen prop
erty which will extend the scope of the offence and remove some 
technical difficulties. The Bill also sets a standard maximum sentence 
of ten years’ imprisonment for larceny and related offences, and of 
14 years for handling stolen property. These proposals arise out of 
the Government’s consideration of the Law Reform Commission’s 
report No. 23: 1987 “Receiving Stolen Property”. The Bill also 
updates the law on possession of burglarious implements etc.

Section 2: Possession of articles
2. Section 2 of the Bill sets up new offences of possession of articles 

for use in larceny or other related offences. It replaces section 28 of 
the Larceny Act, 1916, which, as amended by section 21(3) of the 
Criminal Law (Jurisdiction) Act, 1976, makes it a misdemeanour for 
a person to be found by night—

(1) armed with a dangerous or offensive weapon or instrument 
with intent to commit burglary;

(2) in possession (without lawful excuse), of housebreaking 
implements;

(3) having his face blackened or disguised with felonious intent; 
or

(4) in any building with felonious intent.

The maximum penalty is 5 years’ imprisonment on first conviction, 
and 10 years on second or subsequent conviction. In addition, section
4 of the Vagrancy Act, 1824, contains provisions (being repealed by 
section 12(1) of the Bill) dealing with possession of implements with 
intent to break into a building with felonious intent.

3. The new section 28(1) of the 1916 Act, at section 2 of the Bill, 
makes it a felony, punishable by a maximum of 5 years' imprisonment, 
for a person to be in possession, elsewhere than at his place of abode, 
of any article for use in burglary or larceny, in blackmail or obtaining 
by false pretences, or in taking a vehicle without lawful authority. The 
new section 28(2) makes it a felony, also punishable by a maximum of
5 years’ imprisonment, to be in possession, without lawful authority 
or reasonable excuse, of any article made or adapted for use in any 
of those offences. A fine may be imposed in addition to or substitution 
for a prison sentence for either offence under this section.
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4. The new section 28(3) enables the court to order the forfeiture 
of any article for the possession of which a person has been convicted 
under either subsection (1) or (2). Subsection (4) ensures that such a 
forfeiture does not take effect until all appeal recourses have been 
exhausted.

Section 3: Handling stolen property
5. Section 3 of the Bill sets up a new offence of handling stolen 

property. The present section 33 of the Larceny Act, 1916 (which this 
section of the Bill replaces) makes it an offence to receive any property 
knowing it to have been stolen or obtained under circumstances which 
amount to felony or misdemeanour. If the original obtaining of the 
property was felonious, the receiving is also felonious and punishable 
by a maximum of 14 years’ imprisonment; if the original obtaining 
was a misdemeanour, the maximum sentence is 7 years.

6. The new section 33 of the 1916 Act, at section 3 of the Bill, 
makes handling stolen property a felony punishable by a maximum 
sentence of 14 years’ imprisonment. Subsection (2)(a) sets out what 
constitutes the offence of handling. As well as receiving, the new 
offence encompasses undertaking or assisting in the retention, 
removal, disposal or realisation of stolen property by or for the benefit 
of another person, or arranging to do any of those things. Essential 
ingredients of the offence are that the accused engaged in the pro
hibited activities dishonestly, otherwise than in the course of the 
stealing, and knowing or believing the property to be stolen property. 
Subsection (2)(c) defines believing property to be stolen property as 
including thinking that the property was probably stolen. (The mean
ing of “stolen property” is extended by section 7(4) of the Bill, referred 
to in paragraph 16 below.)

7. Subsection (2)(b) of the new section provides that where a 
person engages in an activity, the dishonest doing of which would 
constitute a handling offence, in circumstances where it is reasonable 
to conclude that he knew or believed that the property in question 
was stolen, he shall be taken to have so known or believed unless the 
jury (or, in the District Court, the court) is satisfied, having regard 
to all the evidence, that there is a reasonable doubt that he did know 
or believe that the property was stolen.

8. Subsection (3) of the new section has the effect, as has the 
present section 33(3) of the 1916 Act, that a person may be prosecuted 
and convicted for an offence under the section even though the person 
who stole the property has not been convicted or is not amenable to 
justice.

Section 4: Procedure
9. Section 4 of the Bill amends section 40 of the 1916 Act, conse

quent on the replacement of the offence of receiving with handling 
stolen property. The present subsection (3) of section 40 permits the 
charging and trial together of persons who have at different times 
received the same stolen property. The replacement subsection (3), 
at section 4(a) of the Bill, permits the charging and trial together of 
persons who have either at the same time or at different times handled 
stolen property coming from the same theft.

10. Section 40(5)(/) of the 1916 Act provides for the bringing of 
alternative charges, in separate counts of the same indictment, of 
stealing and receiving the same property, and section 40(5)(fc) prov
ides for the finding guilty on either count of persons so charged. 
Section 4(b) of the Bill makes similar provision as regards stealing 
and handling the same property.
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Section 5: Evidence
11. The present section 43(1) of the 1916 Act permits the giving, 

in any trial on a charge of receiving stolen property, of evidence that 
other property stolen within the twelve months preceding the charged 
offence was found or had been in the accused’s possession, and of 
evidence of previous convictions, within the five years preceding the 
offence charged, for offences involving fraud or dishonesty. Evidence 
as to previous convictions may not be given unless seven days’ notice 
has been given to the accused of the intention to introduce it, and 
unless evidence has already been given that the property the subject 
of the receiving charge was found or had been in the accused’s 
possession. The evidence may be given only for the purpose of proving 
guilty knowledge.

12. Section 5 of the Bill provides a replacement for section 43(1) 
in relation to charges of handling. The new provision limits the 
introduction of this type of evidence to cases where the only charges 
being tried are for handling offences (or for receiving offences com
mitted before the commencement of the Bill). Where such evidence 
has been given, it will not be possible to find the accused guilty of 
any offence other than handling (or receiving, as the case may be): 
thus the provision at section 8(2) of the Bill, which provides for the 
bringing in of alternative verdicts of larceny, embezzlement etc. on 
handling charges, will not apply where such evidence has been given. 
The present requirement, that evidence of previous convictions may 
not be given until evidence has been given of possession of the 
property the subject of the current charge, is extended by subsection 
(1 A) of the new provision so as to apply also to the giving of previous 
possession evidence. Subsection (IB) of the new provision repeats 
the present requirement of notice to the accused for the giving of 
evidence of previous convictions. The new provision will apply, not 
only to handling charges, but also to charges of receiving stolen 
property where the trial takes place after the commencement of the 
Bill even though the offence occurred beforehand.

Section 6: Separate convictions on joint charges
13. Section 44(5) of the 1916 Act provides that where two or more 

persons are indicted for jointly receiving stolen property, any of them 
may be convicted for separately receiving any part of the property. 
Section 6 of the Bill replaces that provision with a corresponding 
provision which enables any of the accused to be convicted whether 
he handled the property separately or jointly with any others of the 
accused.

Section 7: Scope of offences relating to stolen property
14. Section 33(4) of the 1916 Act provides for the offences of 

receiving and of possession of property stolen or otherwise unlawfully 
obtained “outside the United Kingdom”. The Supreme Court has 
held that owing to a provision in the Adaptation of Enactments Act, 
1922, that subsection does not apply to property stolen etc. in England, 
Scotland or Wales (though it does apply as regards property stolen 
etc. in Northern Ireland). Section 7(1) of the Bill makes it clear that 
the offence of handling stolen property arises whether the property 
was stolen etc. in the State or anywhere else, and whether before or 
after the commencement of the Bill, provided that the stealing etc. 
was an offence where and when it occurred.

15. Section 7(2) of the Bill provides that “stolen property”, in the 
1916 Act and the Bill, includes (as well as the property originally 
stolen) any property which represents or has represented the stolen 
property in the hands of the thief as being the proceeds of any 
disposal or realisation of the original stolen property or of property 
representing it; the expression will also include any other property
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which represents or has represented the stolen property in the hands 
of a handler of the stolen property as being the proceeds of any 
disposal of the original stolen property or property representing it. 
The subsection replaces a provision in the definition of “property” at 
section 46(1) of the 1916 Act which appears to have the effect of 
making the offence of receiving apply to any property derived, 
however remotely, from the original stolen property.

16. Section 7(3) of the Bill provides that property shall cease to be 
regarded as stolen property when it has been restored to the owner 
or to other lawful possession or custody etc. Section 7(4) of the 
Bill treats property as stolen property, for the purpose of handling 
offences, whether it was obtained by larceny, embezzlement, fraudu
lent conversion, false pretences or blackmail.

17. Section 7(5) of the Bill, read with section 12(4) (repeals) of the 
Bill, amends the definition of “property” at section 46(1) of the 1916 
Act in consequence of section 7(2).

Section 8: Alternative verdicts
18. Section 8(1) of the Bill provides that a person charged with 

larceny, embezzlement, fraudulent conversion, obtaining by false 
pretences or blackmail may be found guilty, as an alternative, of 
handling stolen property if the evidence proves handling. A handling 
conviction in such circumstances will attract a sentence of not more 
than 10 years’ imprisonment (the maximum sentence under the Bill 
for the offence charged) rather than 14 years (the maximum under 
the Bill for handling stolen property). Section 8(2) provides the 
converse, enabling a person charged with handling stolen property to 
be convicted instead of larceny etc.

Section 9: Standard maximum sentence for larceny etc.
19. The Larceny Act, 1916, contains a variety of maximum sen

tences for specific types of larceny and other related offences, ranging 
from life imprisonment (for e.g. stealing a will) to 18 months (for 
stealing a dog). Section 9 of the Bill provides a uniform maximum 
sentence of 10 years’ imprisonment for all the larceny offences covered 
by the 1916 Act and for embezzlement, fraudulent conversion, obtain
ing property by false pretences and blackmail. The section also prov
ides for the imposition of a fine in addition to or in substitution for a 
term of imprisonment.

Section 10: Post Office Act offences
20. The Post Office Act, 1908, contains a number of provisions 

dealing with larcenous and receiving offences in relation to the mails. 
Section 10 of the Bill makes amendments in certain of those provisions 
for consistency with the other provisions of the Bill. (See also section 
12(2) (repeals) of the Bill: paragraph 24 below.) Paragraph (a) of 
section 10 brings section 51 of the 1908 Act (which at present imposes 
a maximum sentence of 14 years for the unlawful taking or opening 
of mailbags or postal packets sent by contract transport) into line with 
section 9 (standard maximum sentence) of the Bill by making the 
maximum sentence ten years. Paragraph (b) of section 10 provides a 
maximum sentence of 2 years for the offence, specified at section 53 
of the 1908 Act, of fraudulent retention of a mailbag or postal packet; 
no maximum sentence is specified in that provision at present.

21. Paragraph (c) of section 10 replaces section 55 of the 1908 Act 
in its entirety. The present section 55 provides for offences committed 
by postal officials consisting of stealing, embezzling, secreting or 
destroying a postal packet in course of transmission; the maximum 
penalty differs according to whether the packet contains any chattel 
or money. The new section provides a maximum penalty of 10 years
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for secreting or destroying any postal packet; the general provisions 
of the Larceny Act, 1916, dealing with larceny (section 2) and 
embezzlement (section 17) will, as a result of section 9 of the Bill, 
provide similarly in respect of those offences.
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Section 11: Defence Act offences

22. Section 156 of the Defence Act, 1954, makes it an offence 
against military law for a person subject to military law, among 
other things, to receive, knowing it to have been stolen or otherwise 
unlawfully obtained, any property belonging to a person subject to 
military law or any public property or service property. The replace
ment section, at section 11 of the Bill, is in the same terms, the only 
changes being that there is now substituted a reference to handling 
such property knowing or believing it to have been stolen etc., and 
that subsection (2) of the replacement section applies to the military 
offence of handling the interpretation and evidential provisions of the 
new section 33(2) of the Larceny Act, 1916 (at section 3 of the Bill).

Section 12: Repeals
23. Section 12(1) of the Bill repeals portions of section 4 of the 

Vagrancy Act, 1824, dealing with the possession of burglarious 
implements; the new section 28 of the Larceny Act, 1916 (at section 
2 of the Bill) will encompass this offence.

24. Section 12(2) of the Bill repeals sections 50 and 52 of the Post 
Office Act, 1908. Section 50 (which is in substance the same as section 
12 of the Larceny Act, 1916, repealed by section 12(3) of the Bill) 
provides a maximum sentence of life imprisonment for various stealing 
offences concerning the mails, or for stopping a mail with intent to 
rob or search the mail. The general law as to larceny, with the standard 
maximum sentence of 10 years (see section 2 of the 1916 Act and 
section 9 of the Bill) will cover the stealing offences, and the stopping 
offence will be dealt with by the general law on attempts or assaults. 
Section 52 of the 1908 Act (which is in substance the same as the 
present section 33(2) of the Larceny Act, 1916, a subsection not 
reproduced in the replacement section 33 at section 3 of the Bill) deals 
with receiving offences involving the mails, and provides for the same 
punishment as for the offence of larceny etc. by which the property 
was originally obtained. These offences will now be covered by the 
general provision at section 3 of the Bill, which specifies a maximum 
sentence of 14 years’ imprisonment for handling offences.

25. Section 12(3) of the Bill repeals provisions of the Larceny Act, 
1916, which are no longer appropriate, chiefly as a result of the 
foregoing provisions of the Bill. The provisions of the 1916 Act 
repealed are: section 12 (larceny of postal packets etc: see paragraph 
24 of this memorandum); section 18 (up to life imprisonment for 
embezzlement etc. by employees of An Post: to be covered by the 
general provisions dealing with such offences in the 1916 Act, with 
maximum 10-year sentence under section 9 of the Bill); section 37(1) 
to (3) (punishments: effectively superseded by section 9 of the Bill); 
and section 39 (venue: no longer appropriate since it is covered by 
the general law as to place of trial and by section 7(1) oi the Bill).

26. Section 12(4) of the Bill deletes from the definition of “prop
erty”, in section 46(1) of the Larceny Act, 1916, a passage that is 
effectively superseded by section 7(2) of the Bill.

27. Section 12(5) of the Bill abolishes the common law offence of 
receiving stolen property, which is effectively superseded by the 
statutory offence, provided for at section 3 of the Bill, of handling 
stolen property.
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Section 13: Commencement and transitional provisions
28. Section 13(1) of the Bill provides that the Bill will come into 

effect three months after its passing. Section 13(2) to (4) ensure that 
references in existing law to the offences being replaced by the Bill 
will be construed as references to the offences which replace them, 
and subsection (5) of the section ensures that those subsections apply 
only to offences committed after commencement.

29. Section 13(6) of the Bill provides that, where a person is charged 
with and proved to have committed acts which would constitute an 
offence under either the existing or the new provisions, but the 
prosecution is unable to show whether the acts were done before or 
after commencement, then he may be found guilty of the existing 
rather than the new offence; but the lesser maximum sentence for the 
two offences charged will apply.

30. Section 13(7) of the Bill has the effect of applying the new 
standard maximum sentence of 10 years provided at section 9 of the 
Bill to offences committed before commencement but tried after
wards, in cases where the existing maximum sentence is greater.

31. Section 13(8) of the Bill has the effect of applying the amended 
procedural and veidict provisions at sections 4 and 6 of the Bill to 
charges of receiving stolen property committed before com
mencement.

Short title etc.
32. Section 14 of the Bill provides for the short title, collective 

citation and construction of the Bill.

An Roinn Dll agus Cirt, 
Deireadh Fomhair, 1989.

Wt. 162618/B/10. 1,425. 10/89. Cahill. (22311). G.16.
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