
AN BILLE UM AN DU COIRIUIL (BANEIGEAN) (LEASU), 1988 
CRIMINAL LAW (RAPE) (AMENDMENT) BILL, 1988

EXPLANATORY AND FINANCIAL MEMORANDUM

Purpose of Bill
1. The main purposes of the Bill are to replace the offences of 

indecent assault on a male or female (which at present attract a 
maximum penalty of 10 years’ imprisonment) with the offences of 
aggravated sexual assault (with a maximum penalty of life impris
onment) and sexual assault (with a maximum penalty of 5 years’ 
imprisonment) (sections 2 and 3), to abolish any rule of law under 
which a husband cannot in general be guilty of rape of his wife {section 
4), to provide that the trials of persons charged on indictment with a 
rape or aggravated sexual assault offence be held in the Central 
Criminal Court and that the public should be excluded {sections 9 
and 10) and to extend to persons (male or female) complaining of 
aggravated sexual assault and sexual assault the protection (as regards 
restricting the admissibility of evidence of sexual experience and 
anonymity) afforded to complainants in rape cases by the Criminal 
Law (Rape) Act, 1981 (hereinafter referred to as the Principal Act) 
{sections 12 and 16).

Section 1 (Interpretation)
2. This is formal.

Section 2 (Sexual assault)
3. Subsection (1) provides that the offence of indecent assault on 

a man, which is provided for in section 62 of the Offences against the 
Person Act, 1861, and indecent assault on a woman, which is provided 
for in section 10 of the Principal Act, shall (in relation to an offence 
committed after the commencement of the new Act — see section 20 
(4) (a) of the Bill) be known as sexual assault.

4. Subsection (2) provides that the maximum penalty on conviction 
on indictment for sexual assault shall be imprisonment for 5 years.

Section 3 (Aggravated sexual assault)
5. This section creates a new offence, aggravated sexual assault. 

The offence is defined in subsection (1). The definition contains a 
general description of the offence i.e. a sexual assault that involves 
serious violence or the threat of serious violence or is such as to cause 
injury, humiliation or degradation of a grave nature to the person 
assaulted and, in addition, lists certain sexual assaults involving penile 
penetration or penetration by objects which will constitute an aggra
vated sexual assault.

6. Subsection (2) provides that the maximum penalty on conviction 
on indictment for aggravated sexual assault shall be life imprisonment.

7. Subsection (3) provides that the offence will be a felony (with
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the result, for example, that the common law powers of arrest for a 
felony will apply).

Section 4 (Abolition of marital exemption in relation to rape)
8. This section abolishes any rule of law by virtue of which a 

husband cannot be guilty of the rape of his wife. The reason why the 
section abolishes “any” such rule is that there may be uncertainty 
whether the rule exists in Irish law and, if it does, whether it applies 
only when the spouses are living together.
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9. Subsection (2) provides that a prosecution for marital rape shall 
not be instituted except by or with the consent of the Director of 
Public Prosecutions.

Section 5 (Capacity to commit offences of a sexual nature)
10. This section provides for the abolition of the common law rule 

by virtue of which a boy under 14 is presumed to be physically 
incapable of being a principal in an offence involving sexual inter
course.

Section 6 (Corroboration of evidence in proceedings in relation to 
offences of a sexual nature)

11. Under existing law it is mandatory for the judge in trials for 
sexual offences to warn the jury of the danger of convicting on the 
uncorroborated evidence of the complainant. Under subsection (1) 
whether such a warning should be given will be left to the discretion 
of the judge. Subsection (2) provides that, if a judge does decide to 
give such a warning, the terms of the warning will be a matter for him 
to decide. The section does not affect any enactments which require 
corroboration of the evidence of a witness as a precondition to 
conviction (for example, section 30 of the Children Act, 1908, as 
extended by section 28 (2) of the Criminal Justice Administration 
Act, 1914 (unsworn evidence of children), and sections 2 (procuration) 
and 3 (procuring defilement of a woman by threats, fraud or admin
istration of drugs or alcohol) of the Criminal Law Amendment Act, 
1885), nor does it affect the rules relating to the corroboration of the 
evidence of accomplices.

Section 7 (Alternative verdicts)
12. This section provides for alternative verdicts as between rape, 

aggravated sexual assault and sexual assault and for the re-enactment 
in amended form of section 3 of the Criminal Law Amendment Act, 
1935 (which provides for alternative verdicts as betwen rape, offences 
under sections 1 and 2 of the 1935 Act (defilement of girls under 15 
and girls under 17), section 3 of the Criminal Law Amendment Act, 
1885 (procuring defilement of woman by threats etc.), and indecent 
assault). The section enables the accused to be convicted of the 
appropriate alternative offence as warranted by the evidence.

V, i
13. Subsection (1) provides for the case where on an indictment 

for rape the evidence does not warrant a conviction for rape but 
warrants a conviction for aggravated sexual assault or sexual assault.

14. Subsection (3) provides for the case where on an indictment 
for aggravated sexual assault the evidence does not warrant a con
viction for aggravated sexual assault but warrants a conviction for 
sexual assault.

15. Subsections (2) and (4), which re-enact in amended form section 
3 of the 1935 Act, are consequential on the replacement of indecent 
assault by aggravated sexual assault and sexual assault and also include 
some minor changes of a drafting nature.
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Section 8 (Consent)
16. This section is a declaratory provision concerning the defence 

of consent. The section declares that failure or omission to offer 
resistance to an act that would constitute an offence does not of itself 
constitute consent to the act in question.

Section 9 (Trial of persons for certain offences by Central Criminal 
Court)

17. This section provides that a person charged on indictment with 
rape or aggravated sexual assault or any ancillary offences will be 
tried in the Central Criminal Court. At present a person charged with 
rape is tried in the Circuit Court.

Section 10 (Exclusion of public from hearings)
18. This section provides for the substitution for section 6 of the 

Principal Act of a new section providing for the exclusion of the public 
from hearings of rape and aggravated sexual assault cases.

19. Subsection (1) provides that in any proceedings for rape or 
aggravated sexual assault offences all persons except officers of the 
court, persons directly concerned in the proceedings, bona fide rep
resentatives of the Press and such other persons (if any) as the judge, 
the justice or the court, as the case may be, may in his or its discretion 
permit to remain shall be excluded.

20. Subsection (2) re-enacts subsection (1) of section 6 of the 
Principal Act, which, as regards a rape offence, provides for the 
exclusion from the court of all persons except officers of the court 
and persons directly concerned in the proceedings during the hearing 
of an application under section 3, 4 or 5 of the Principal Act for leave 
to cross-examine, or adduce evidence, as to any sexual experience of 
the complainant with any person other than the accused. (Owing to 
section 12 of the Bill the exclusion will apply to cases of other sexual 
assaults as well as rape and also to other sexual experience of the 
complainant with the accused.)

21. Subsection (3) provides that notwithstanding subsections (1) 
and (2) of the new section 6 of the Principal Act a parent, relative or 
friend of the complainant (whatever the complainant’s age) or of the 
accused (if he is not of full age) may remain in court. This exception, 
which follows a similar provision in section 6 (2) of the Principal Act 
(in so far as it relates to the exclusion of the public under section 3, 
4 or 5 of that Act in the case of a rape offence), preserves the effect 
of section 20 (4) of the Criminal Justice Act, 1951, which allows such 
persons to remain in court during proceedings for offences. (The 
references to the age of 21 years in section 6 (2) of the Principal Act 
and section 20 (4) of the Criminal Justice Act, 1951, have effect, since 
the enactment of the Age of Majority Act, 1985, as if the references 
were references to full age as defined in the 1985 Act — i.e. 18 years 
or earlier marriage).

22. Subsection (4) provides, however, that in proceedings to which 
the section relates the verdict or decision and the sentence (if any) 
shall be announced in public. There is a similar provision in section 
12 (which relates to proceedings in camera) of the Official Secrets 
Act, 1963.

Section 11
23. This section provides for the substitution of a new subsection 

for subsection (1) of section 1 of the Principal Act (which provides 
for the interpretation of certain expressions used in the Act) to take 
account of the new offences of aggravated sexual assault and sexual 
assault and the application to those offences of the provisions (which
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heretofore have only applied to a rape offence) of the Principal Act 
restricting the admissibility of evidence of any sexual experience of 
the complainant and providing for the anonymity of complainants. 
To this end subsection (1) of the new section 1 of the Principal Act 
contains an amended definition of “complainant” and a definition of 
“sexual assault offence”, which, for the purpose of the Act, will mean 
a rape offence (the definition of which is extended by the new 
subsection (1) to include burglary with intent to commit rape), aggra
vated sexual assault, sexual assault, offences ancillary to aggravated 
sexual assault and sexual assault and conspiracy to commit any of the 
offences in question.

Section 12 (Amendment of section 3 of Principal Act)
24. This section substitutes a new subsection for subsection (1) of 

section 3 of the Principal Act (under which at a trial for a rape offence 
an application must be made to the court before evidence can be 
adduced or a question can be asked about any sexual experience of 
a complainant with a person other than the accused). The new 
subsection extends the provisions of section 3 so as to make it apply 
to any sexual assault offence as defined in section 11 and so as to 
require an application also in respect of the adducing of evidence or 
the asking of questions relating to any other sexual experience of the 
complainant with the accused.

25. The new subsection also provides for the adaptation of section 
3 and subsections (3) and (4) of section 7 (which provides for the 
anonymity of complainants) of the Principal Act to summary trials of 
sexual assault offences.

Section 13 (Amendment of section 8 of Principal Act)
26. This section provides for the insertion of an additional sub

section into section 8 of the Principal Act (which imposes a prohibition 
on the publication or broadcasting of matter likely to lead members 
of the public to identify a person as being a person charged with a 
rape offence) to enable the Director of Public Prosecutions to apply 
to a judge of the High Court for a direction lifting or modifying the 
prohibition on the grounds that it is in the public interest to do so. 
This is to cover a situation for example where a person charged with 
rape escapes before the conclusion of his trial and the publication of 
his identity is necessary to assist in his recapture.

Section 14 (Amendment of section 9 of Principal Act)
27. This section provides for the adaptation of the new section 8 

(8) of the Principal Act (as inserted by section 13 of the Bill) to courts- 
martial. In the case of a trial by court-martial the function exercisable 
by the Director of Public Prosecutions under the new section 8 (8) 
will be exercised by the convening authority and the function of the 
judge of the High Court will be exercisable by a superior authority 
who will be either the Minister for Defence, the Adjutant-General of 
the Defence Forces or any general or flag officer appointed by the 
Minister for Defence for the purpose.

Section 15 (Amendment of section 12 of Principal Act)
28. This section provides for the amendment of section 12 (1) of 

the Principal Act (which provides for summary jurisdiction in respect 
of the offence of indecent assault on a female and the offence of 
publishing matter in breach of the provisions in the Act as to anon
ymity). The section substitutes the offence of sexual assault (on a 
male or female) for the offence of indecent assault on a female and 
a sum of £1,000 for £500 as the maximum fine that can be imposed in 
respect of a sexual assault or unauthorised publication tried sum
marily.
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Section 16 (Miscellaneous amendments of Principal Act)
29. This section provides for amendments to sections 4 (1), 5, 7 

and 9 (1) of the Principal Act. Consequent upon the extension of 
section 3 of the Principal Act to sexual assault offences, as defined in 
section 11 of the Bill (see paragraph 23 above) subsection (1) of the 
section provides for the substitution of ‘sexual assault offence’ for 
‘rape offence’ where it occurs in sections 4 (1), 5 and 9 (1) of the 
Principal Act.

30. Subsection (2) provides, in paragraph (a), for the substitution 
of ‘person’ for ‘woman’ in section 7 (1) of the Principal Act. This 
follows from the extension of the definition of ‘complainant’ (in section 
11 of the Bill) to cover both a man and a woman complainant. 
Paragraph (b) of subsection (2) provides for the substitution of ‘sexual 
assault offence’ for ‘rape offence’ where it occurs in section 7 of the 
Principal Act, thus extending the anonymity provisions of the Prin
cipal Act (which at present are confined to a rape offence), in so far

1 as they relate to a complainant, to sexual assault offences, as defined
in the new section 1 (1) of the Principal Act as inserted by section 11 
of the Bill.

Section 17 (Amendment of Defence Act, 1954)
31. This section provides for the inclusion of the new offence of 

aggravated sexual assault, in addition to rape, in sections 169 (d) and 
192 (3) of the Defence Act, 1954. Section 169 (d) provides for the 
trial by court-martial of certain offences and the penalty on conviction 
and section 192 (3) provides that a person may not be tried for certain 
offences by court-martial unless the offence was committed while that 
person was on active service.

Section 18 (Amendment of Criminal Procedure Act, 1967)
32. This section provides, firstly, for the insertion of rape and 

aggravated sexual assault in the list of offences in section 13(1) of the 
Criminal Procedure Act, 1967, to which the provisions of that section 
do not apply. Section 13 of the 1967 Act enables the District Court 
in certain circumstances to deal summarily with an indictable offence 
where the person charged with the offence pleads guilty. Section 18 
also provides for the insertion of rape and aggravated sexual assault 
and their ancillary offences (i.e. those offences which by virtue of 
section 9 will only be triable in the Central Criminal Court) in the list 
of offences in section 29 (1) of the same Act in respect of which the 
provisions of that section apply. Section 29 of the 1967 Act provides 
that a person charged with an offence to which the section applies 
shall not be admitted to bail except by order of the High Court.

Section 19 (Repeals)
33. This section provides that the enactments specified in the Sched

ule are repealed to the extent specified in column (4) of the Schedule. 
The repeals are consequential on the changes in the law being brought 
about by the Bill.

i Section 20 (Short title, collective citation, construction, commencement
and transitional provision)

34. This section gives the short title of the Act (subsection (1)). 
Subsection (2) provides a collective citation for the Act and the 
Principal Act and provides that they shall be construed together as 
one. Subsection (3) provides that the Act shall come into operation 
one month after it is passed. Subsection (4) contains a transitional 
provision.

Financial implications
35. The Bill has no financial or staffing implications.

An Roinn Dli agus Cirt
Samhain, 1988.

Wt. 160217/B/ll. 1,100. 11/88. Cahill. (21765). G.16.



.<v>Mi»Y»mV\\<j ytawthuftm* aiouwWi mU dUviimZ 
• S. Ui'i■?.n<uJjt*t of dnambname to) gabivqiqnobrv aid 1 .P£ 
to H0C2Q9IX9 '->ril noou Uijup'&co') n>A isqi^hS ^rJi to (i) P- bne 
ni b'jsuV^b in ,au;m»Yiv ihjtutgq :ni;xw>-ol rj/\ teqaturt-vrU to i noifoae

V.l IHH jS'ii k \ \ ;'• :V,

lot ‘jun^iio 1su*$>‘ to „$>(U lot avbiwiq noiioas
9fli to i i) P bng Z .H) t* ^noilqo/ ni sump ft oiadw 'ymatto yq#;i‘

* ‘:-Jud 1 V :;• • v ,-:t nf u>cw;,n.;' r<**>A tyjKWtil*

novtuifir du? 3fti lot A*b ni ,23bivoiq s£d iu>ivmdwii (t£
aid F .fpA ifiqPnhS orb to (t) T noiteae m ’o*mow‘ lot nonoq' to 
noiv»t ni) 'Jnunifiiqmoo' to noijiniteb aril to nniznalxa aril moit ewollot 
.ifianisiqmoa nsmow e Las flam s riiod iavoa ol (Hi8 aril to \V 
b>’tr*5a' lmKrtTofbMba orb rotwbivoiqti) v\«&mtVu?.to V<$t 
aril to 1 n •1 •*> n oo n * «i t rw>\ K: n uH ';»<’at)o tlm&ts
-rtii*] arif to iq v inr /r-aorbfftixassori; ;jaA •*qnrm<l
ist oe ni .faariotto aqm i til bamtnoo sis tnwjtq-ff; riant#) inqia
banrtab *ri f*900otto Hi*r >s iBifc-M • i j. ol ansfo* / :rif «b

H KJ C. C ')« i IO.OW , .tkS'Sibto

n tV?PV, >A Sanil|*Q Wiif9W#in4i#i4^rt
rbH

brin <b^ V'H '.lobaa/ ni ,o<vn of ootfibbe>[ .fluem; .uxs* balBv»;i,92B 
art) lot aobwo/: (b) Pd. 092 >r.vi i-A >>n ;i aril to (f. £ I 
nodai/noa no vfmfiaq .d? hns irea'ftattomunaatohiinstm-Winw vd iBhi 
itififiaaiot b9ii: arj lOo VSiti nrwwq 6 writ istundiq’f f VfiPi^n'Otrjw bnt 
flirt) 9iid>r &^brirm<>3 *6j/-~yw'tiV -idf^^nb icitnsrn>~jwoo ?d aoond'fto

.93fvi9« 9/ifos no «*w noeiaq

,sm\rij}p, ^^•^>o-’,tV-W^\nO \V.«' -idinw\Kt &\ m>rt39?. 
twiK sqei ^ >di iot; ,abi-'oiq ;ioa?vg >,utT

V> iafe/oi KW&a to v -111 nr V‘--

rtuoD pni- 0 *>ti.l ’! bhXj&l .L-riJ to r.( q. .. Hr47‘- r-d) 
.9jnatto ^rt^piboj ;v calm}* gl.etijnk^ii .x5.np rn'iiti^Tii

{iiiug 93florto(^dj d‘iw acf ;>q -,d; oiqriw
fluB^ i&ujrj* b^Jfi bO' sB. n . • noau d:< lot 'pbrvqiq xale
tp siiliiv (d ijvtd’y/ .hum AU\ .s.ij £oa&)fy, iibdi bn*

idf rtoidw to 3sj ni w< a »dt to'; i|Pt flwme ii - j^n^tto to
‘

asilqqB itoiluot 3dJ iL o/r of aonstto ne rifrw bsgiBdD noarx? h 1bdt 
n«<Ods’ I sdJto i9bioyd<K|30/:9 bi»d V>t bsiiirnbB 9d Ion iisdi

•bariofi nftt r s i tutumt&Mtf u-: • ini f^UTOtqoodac« «ril v££
.‘Anb'Xlyr'. *dl*tOfi| nmOtrjo nibtin\y>rj* or.*]x9 »df of bstesKpi 3TB?3lu 
idjiiroid fn>d wi.l 9di ni r * r»ni:> 9d)’no M.rto'jup^nosi yfj> ak»sqv’ srfT

e^t rdsabk by a jp.qbfi sill>d foods

W9swjn9i^vt«» vivouiumncn ,kcsvm\i '^wosn^?.
VnovavoiQ \v>now.mvM

.t.lV) ^oiv»3?4wd T3/ 9di to ytlii nod? oril noiiD9g arrH .id 
>rb bos pA jAi lot fioilsJi 9 A ;^UQfl^(|gMbf'/(iiq ^ MimUl 

j^rtio^oJ b'juifgnoo od Usd/. /'>dj fsdi /oiwvoiq tins toA tsqoniTT 
rowsioqo ojni ^rnqo tied/ Jj/, adf tsrll ^^ivt/oiq t r.t mnimfUnd 3no 
iB«obi»?nfiil c *muno3 tV) ;voi\39idn^. .baaesq *i fi latfs rtlapm ano 

i f C’ .fioiffi'/oiq

^wwiaiftjyaB
*

vm ) ?3i5,Vi t\CV nni<j5\ nk 
.H8PI .muAnvsi

.dl.O .(WIS) RirfiO 88U1 .(fOt,I irHTISOdi .lW





.


