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Introduction
Since 1871 the High Court has exercised a jurisdiction to grant 

decrees of divorce a mensa et thoro. This jurisdiction was inherited 
by the High Court from the Ecclesiastical Courts of the Church of 
Ireland by virtue of the Matrimonial Causes and Marriage Law 
Ireland (Amendment) Act, 1870. The Courts Act, 1981 conferred a 
concurrent jurisdiction on the Circuit Court to hear and determine 
such proceedings.

A decree of divorce a mensa et thoro (divorce from bed and board) 
is in fact a decree of judicial separation. Such a decree does not 
dissolve a marriage so as to permit the parties to remarry. It merely 
relieves a spouse from the duty of co-habiting with the other. The 
courts jurisdiction to grant such decrees has to be exercised by the 
application of principles and rules “which shall be as nearly as may 
be conformable to the principles and rules on which the Ecclesiastical 
Courts acted.”. The grounds upon which the Ecclesiastical Courts of 
the Church of Ireland could grant decrees of divorce a mensa et thoro 
prior to 1871 were cruelty, adultery, or unnatural practices. These 
grounds have remained unchanged since 1871.

High Court proceedings for a decree of divorce a mensa et thoro 
can be heard by a judge and jury or by a judge alone. Such proceedings 
in the Circuit Court are determined by a judge alone. If the court 
grants a decree of separation it has ancillary power to make an alimony 
order to require a husband, against whom a decree of separation has 
been made, to pay alimony for the support of his wife and may also, 
under the provisions of section 18 (1) of the Guardianship of Infants 
Act, 1964 make a declaration that the spouse by reason of whose 
conduct the decree is made is unfit to have custody of any children of 
the marriage. A decree of divorce a mensa et thoro also automatically 
deprives the guilty spouse of his or her right to a share in the estate 
of the other either as a legal right or on intestacy under the Succession 
Act, 1965. There are no other statutory powers conferred on the 
court to make ancillary orders following the making of decrees of 
separation. The court cannot in separation proceedings determine 
property disputes between spouses, or disputes relating to the guard
ianship or custody of children. Neither can it make maintenance 
orders for the support of dependant children, orders to protect the 
family home or to permit its sale, barring orders to provide protection 
for a spouse at risk of violence or property transfer orders. In recent 
years, on occasion, both the High Court and the Circuit Court have 
in practise, in appropriate cases, granted exclusion orders prohibiting 
a spouse against whom a decree of separation has been granted from 
entering the family home but there is no statutory basis for the making 
of such orders and the courts’ jurisdiction to make them is open to 
question.
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So as to circumvent the limited jurisdiction of the courts the practise 
has grown up in recent years of estranged spouses simultaneously 
instituting a variety of other court proceedings at the same time as 
instituting separation proceedings so as to try and have all outstanding 
matrimonial difficulties resolved in a single court hearing. The need 
to do so has made matrimonial court proceedings unnecessarily 
expensive.

The current law relating to the granting of decrees of divorce a 
mensa et thoro has been the subject of considerable criticism. This 
area of the law was considered in detail by the Law Reform Com
mission (see L.R.C. Report No. 8, December, 1983) and subsequently 
by the Joint Oireachtas Committee on Marriage Breakdown 
(J.O.C.M.B.). Many submissions received by the Joint Oireachtas 
Committee stated that the courts jurisdiction to grant decrees of 
separation should primarily be based upon proof of marital breakdown 
rather than upon proof that either spouse has committed a matri
monial offence. The committee, in its report, refers to a submission 
received by it from the Law Centre Solicitors in the Law Centres 
operated under the aegis of the Department of Justice, whose main 
work is in the area of family law. In a passage from their submission 
they state:

“a matrimonial breakdown is the failure of a relationship between 
spouses, both spouses are responsible to various degrees. The 
law should reflect this and not try to assign fault and make 
orders as rewards for good behaviour. It should be possible 
for spouses to obtain judicial separation in the courts when a 
marriage has irretrievably broken down. Grounds for obtaining 
a divorce a mensa et thoro should be changed to those covering 
irretrievable breakdown of marriage, for example, unreasonable 
behaviour, desertion or separation, rather than those based 
on the fault principle, namely adultery, cruelty and unnatural 
practises. The law, by insisting on one party proving fault 
encourages conflict between the spouses. It actively discourages 
reconciliation between a couple.”

The Joint Oireachtas Committee also acknowledges that there are 
many couples whose marriages have completely broken down who 
are still residing under the one roof although leading separate lives. 
It states that many such couples wish to separate but are unable to 
do so as they cannot reach agreement as to the basis upon which they 
should separate. Under the existing legal system, the committee 
states, there are no legal remedies available whereby the courts can 
resolve disputes as to the basis upon which a separation should take 
place without proof of fault. The committee concluded that the law 
should be radically changed and that the jurisdiction to grant a decree 
of separation should be based on a court being “satisfied” that the 
marriage of a person to his or her spouse has irretrievably broken 
down. The committee recommends that irretrievable breakdown of 
marriage should be the one overall ground for the grant of a decree 
of judicial separation and that proof of the establishment of one of 6 
enumerated facts should be necessary to satisfy a court that breakdown 
has occurred (see section 2 below). The committee also recommends 
that the court should have an ancillary power to make comprehensive 
orders determining all outstanding family disputes between estranged 
spouses following the granting of a decree of separation. It further 
recommends that any obstacles that exist in the current law which 
militate against reconciliation should be removed.

In April of 1986 the Government stated its intention to implement 
many of the recommendations of the Joint Oireachtas Committee 
concerning the law relating to judicial separation. It is primarily these 
recommendations of the Joint Oireachtas Committee on Marriage 
Breakdown which are implemented by this Bill. The Bill also intro
duces some general reforms relating to the approach to be taken by 
the courts when hearing judicial separation and other family law 
proceedings.

2



Financial Implications
The proposals in the Bill will not involve any material charge on 

the Exchequer and there are no staffing implications for Departments 
of State, State Bodies or Local Authorities.

PART I
This Part deals with the basis upon which a decree of separation 

can be granted and related matters.

Section 1 provides that after the commencement of the Bill the sole 
ground upon which decrees for judicial separation shall be granted is 
that the marriage has broken down irretrievably (see paragraph 
7.3.8.1. of the R.J.O.C.M.B.).

Section 2 provides that in order to establish that a marriage has 
irretrievably broken down a party to a marriage must prove one of 
six facts. These are—

(a) that the respondent has behaved in such a way that the
applicant cannot reasonably be expected to co-habit with 
the respondent;

(b) that the respondent has committed adultery;

(c) that the respondent has deserted the applicant for a con
tinuous period of at least one year immediately preceding 
the presentation of the application;

(d) that the parties to the marriage have lived separate and apart
from each other for a continuous period of at least one year 
immediately preceding the presentation of the application 
and the respondent consents to a decree of judicial sep
aration being granted;

(e) that the parties to the marriage have lived separate and apart
for a continuous period of 3 years immediately preceding 
the presentation of the application;

(f) that the family and marital circumstances are such that it is
reasonable for the applicant to wish to live separate and 
apart from the respondent and to cease to be obliged to 
co-habit with the respondent.

(See paragraph 7.3.8.2. of the R.J.O.C.M.B.).

Subsection (2) requires that on proof of such fact a decree of 
separation must be made unless the court is satisfied on all the 
evidence that the marriage has not broken down irretrievably.

Subsection (3) includes constructive desertion within the definition 
of desertion.

Subsection (4) makes provision to ensure that where it is alleged a 
party to a marriage consents to the granting of a decree of separation 
the consequences of so consenting are fully understood by him.

Section 3 contains a provision to ensure that if parties to a marriage 
attempt a reconciliation after difficulties have occurred in their mar
riage which could give rise to one party seeking a decree of separation, 
the attempt at a reconciliation does not prevent a spouse from seeking 
a decree of separation if the reconciliation does not prove successful. 
Under the current law if a spouse attempts reconciliation and if the 
reconciliation does not prove successful, the spouse who could have
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brought separation proceedings, may find he or she is unable to do 
so due to their being held to have condoned the matrimonial offence 
previously committed by the other spouse. For example, at present 
if a wife learns her husband has committed adultery and upon his 
promising not to again commit adultery forgives him and the couple 
resume normal marital relations, if matters do not work out, the wife 
may find that because she attempted to resolve the marital difficulties 
she is excluded from seeking a decree of separation. The current law 
militates against reconciliation. The provisions in section 3 and in 
section 32 are to remove obstacles to reconciliation inherent in the 
current law.

Section 4 contains provisions so as to ensure that court proceedings 
between spouses are avoided where possible. It requires a solicitor 
consulted about a marital difficulty to advise a spouse as to the 
availability of marriage counselling, where there is a possibility of the 
marital problem being resolved. Where there is no such possibility, a 
spouse must be advised of how to effect a separation without bringing 
court proceedings. In the latter context a solicitor is required to 
furnish information to a spouse as to the availability of mediation 
services and as to the possibility of resolving the consequence of 
marital breakdown by the conclusion of a separation deed or a written 
separation agreement.

Subsection 2 of section 4 contains provision to enable a court hearing 
a separation case to adjourn the proceedings upon the application of 
either spouse if there is a reasonable possibility of a reconciliation.

Subsection 3 contains a provision to ensure that the information 
that a solicitor must furnish as provided for in the section has been 
furnished.

Section 5 makes provision to ensure that proceedings seeking a 
decree of separation cannot be commenced by a party to a marriage 
until at least one year after the date of the celebration of the marriage 
unless difficulties have occurred of a serious and exceptional nature 
so as to render it unreasonable and unjust to delay the issuing of such 
proceedings.

Section 6 provides that following the granting of a decree of sep
aration the parties to a marriage are no longer obliged to reside 
together.

Subsections (2) and (3) make provision for the termination or 
rescinding of a decree of separation upon the parties to a marriage 
being reconciled after such decree has been granted by the courts.

PART II

This Part contains provisions to enable the courts to make com
prehensive ancillary orders following the granting of a decree of 
separation.

Section 7 is the definition section.

Section 8 confers a jurisdiction on the court to grant orders of 
an interim nature where necessary prior to determining separation 
proceedings. Under this section the court can grant interim main
tenance orders, interim barring and protection orders, interim custody 
or access orders, interim orders for the protection of the family home 
and the protection of household property in it.

Section 9 enables the making of interim orders under section 8 
without separate and additional court proceedings having to be issued.
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Section 10 lists the various orders the court can make following the 
granting of a decree of separation. Under this section it is provided 
that the court may make maintenance orders for the benefit of a 
spouse and children of the marriage, the court can make lump sum 
payment orders, property transfer orders, orders extinguishing or 
varying inheritance rights, orders determining any disputes relating 
to the guardianship and custody of children, orders determining 
property disputes under the Married Women’s Status Act, 1957, 
orders under the Family Home Protection Act, 1976, orders under 
the Family Law (Protection of Spouses and Children) Act, 1981 and 
orders under the Partition Acts, 1868 to 1976 relating to the sale of 
property. Subsection (1) (m) enables the Court to make an Order 
determining which spouse shall have the right to continue to reside 
in the family home and which spouse shall vacate the home or, in 
the alternative, whether an order for the sale of the home be made 
subject to such conditions as the court determines. Section 11 states 
the criteria the court is to have regard to in making an order under 
subsection (1) (m). Section 10 also confers a jurisdiction on the court 
to grant orders pursuant to the specific Acts named in the section 
without the necessity of additional and separate court proceedings 
having to be instituted. Subsection 4 provides that the courts’ 
jurisdiction to make property transfer orders and orders extinguishing 
or limiting inheritance rights can only be invoked on one occasion 
after the granting of a decree of separation.

Section 11 describes what criteria the court is to have regard to in 
making an order relating to a family home pursuant to section 10 (1) 
(m). In exercising the latter jurisdiction the court is required to have 
regard to the welfare of the family as a whole and in particular must 
take into consideration the following matters—

(a) that where a decree of judicial separation is granted it is not
possible for the parties to a marriage to continue to reside 
together;

(b) that proper and secure accommodation should where prac
ticable be provided for a dependent spouse and any depen
dent child of the family;

(c) the matters referred to in section 13 of this Bill.

The above criteria is designed to ensure that the position of a depend
ant spouse and children is fully protected in the making of any order 
pursuant to this provision.

Section 12 provides that an order made by the court extinguishing 
or reducing inheritance rights can only be made when an order or 
orders are also being made by the court with regard to the payment 
of a lump sum or a property transfer order as provided for in section 
10 except in circumstances where a spouse has been guilty of gross 
matrimonial misconduct.

The provisions of section 10 and related sections implement the 
recommendations of the Report of the J.O.C.M.B. as contained in 
paragraphs 7.3.8.3. to 7.3.10.

Section 13 of the Bill states the detailed criteria that the court is to 
have regard to in determining what orders it should make with regard 
to maintenance, lump sum payments, property and inheritence rights. 
The criteria referred to includes the criteria currently taken into 
account in determining what maintenance order should be made in 
proceedings brought under the Family Law (Maintenance of Spouses 
and Children) Act, 1976 and includes additional criteria proposed by 
the Report of the Joint Oireachtas Committee on Marriage Break
down to specifically require the court to take into account the manner
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in which family property was acquired and the relevant contributions 
of both spouses during the course of the marriage (see R.J.O.C.M.B. 
paragraph 7.3.8.5.). It also incorporates the view expressed by the 
committee that a dependent spouse should not be prejudiced in the 
ownership of family property by the fact that he or she gave up 
employment in the course of a marriage to attend to family duties in 
the home (see R.J.O.C.M.B. paragraph 7.6.23.). The court must 
take into account the contribution made by each of the spouses to the 
welfare of the family, including any contribution made by looking 
after the home or caring for the family. The court also must take into 
account the effect on the earning capacity of each spouse of the 
marital responsibilities assumed by each during the period when the 
parties co-habited together.

In addition to taking into account all of the matters specified in 
paragraph (a) to (i) of section 13, the court also must have regard to 
any other relevant circumstances when determining what orders it 
should make.

Section 14 provides that in considering the liability of one spouse 
to maintain the other and the amount of maintenance that should be 
ordered, the court can take into account the conduct of the spouse 
seeking maintenance where it is of such a nature and degree that it 
would be repugnant to justice to require that maintenance be paid to 
such spouse. At present in maintenance proceedings brought under 
the Family Law (Maintenance of Spouses and Children) Act, 1976 
desertion by one spouse of the other is an absolute bar to the obtaining 
of maintenance, whilst adultery is a discretionary bar. Cruelty, 
however, is not a bar to the obtaining of maintenance nor is the 
commission of unnatural practises or any other form of matrimonial 
misconduct. The Report of the Joint Oireachtas Committee on Marital 
Breakdown recommends that the law in this area be changed and this 
provision is designed to implement the proposal of the committee 
(see R.J.O.C.M.B. paragraph 7.4.1.8.).

Section 15 allows the court to backdate any maintenance order it 
makes to the date when proceedings were instituted and provides that 
the court may, in the context of a lump sum order, require the 
payment by a party to the marriage to the other party of a lump sum 
in respect of arrears of maintenance adjudged to have accumulated 
that should have been paid between the date when the court pro
ceedings were issued and the court decision delivered.

Section 16 provides for the discharge or variation of maintenance 
orders made in the event of a change of circumstance or in the event 
of the behaviour of the spouse receiving maintenance being such as 
to render it repugnant to justice to require that maintenance payments 
continue to be made to such spouse. For example, if a maintenance 
order is made and subsequently the spouse to whom maintenance is 
payable sets up a permanent home with another person and they co
habit as husband and wife it would be repugnant to justice to expect 
the party ordered to pay maintenance for the support of such spouse 
to continue to do so.

Section 17 requires that any maintenance ordered for the support 
of a dependant child should be specified as payable for such child and 
that where the conduct of the spouse who has custody of the child is 
such as to render it repugnant to justice that a maintenance order be 
made for the support of such spouse, this should not effect any order 
to be made or that has been made for the support of a dependant 
child. Dependant child is defined in section 7of the Bill and essentially 
maintenance can be ordered for the support of a child until the child 
attains the age of 16 years, or if he has attained that age, is, or will 
be, if a maintenance order were made for his support, would be 
receiving full time education or instruction at any university, college,
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school or educational establishment and is under the age of 21 years 
until such child completes his education or attains the age of 21, 
whichever is the earlier. If a child is suffering from a mental or physical 
disability to such an extent that it is not reasonably possible for him 
to maintain himself fully, maintenance ordered for the support of a 
child can continue after the age of 16, whether or not the child is 
participating in a full time course of education or instruction and can 
continue also indefinitely after the child has attained the age of 21 
years. Provisions in the Bill in this regard reflect the current law as 
stated in the Family Law (Maintenance of Spouses and Children) 
Act, 1976 with regard to maintenance for children.

Section 18 effectively provides that where a maintenance order is 
made by the court, such maintenance payment should be made 
through the local office of the District Court in the same manner as 
such payments are currently made under the Family Law (Main
tenance of Spouses and Children) Act, 1976 unless the spouses agree 
to a different method of payment.

Section 19 enables the court to make an attachment of earnings 
order to require an employer to deduct the maintenance payable to 
a spouse from the income of the spouse ordered to pay maintenance 
where such spouse has failed to comply with the maintenance order 
made. Effectively this section applies the attachment of earnings 
orders provisions contained in the Family Law (Maintenance of 
Spouses and Children) Act, 1976 to maintenance orders made under 
this Bill.

Section 20 provides that maintenance orders made under this Bill 
shall be made without deduction of income tax and reflects the already 
existing law with regard to maintenance ordered under the Family 
Law (Maintenance of Spouses and Children) Act, 1976.

PART III

This part specifies the court that shall have jurisdiction to hear and 
determine proceedings under the Bill and provides for a degree of 
informality in the conduct of such proceedings. Whilst ideally a unified 
system of family courts should be established to hear and determine 
all family law disputes, as the establishment of such courts would 
involve a charge on the exchequer, legislation to provide for them 
can only be enacted by or with the support of the Government. As 
the Government has already indicated that it does not support the 
provision of such courts, this part of the Bill seeks to change the 
approach of the courts to the hearing of judicial separation and other 
family law proceedings so as to implement some of the proposals 
contained in the Report of the Joint Oireachtas Committee on Mar
riage Breakdown with regard to the courts. Some of the committee’s 
proposals with regard to this area are also contained in Part IV of the 
Bill.

Section 21 provides that the Circuit Court is the court which will 
exercise original jurisdiction to hear and determine proceedings seek
ing a decree of judicial separation brought under this Bill. There are 
currently 8 separate Circuit Court areas and the Bill provides that a 
judge of the Circuit where any party to the proceedings ordinarily 
resides or carries on any profession, business or occupation will hear 
separation proceedings. The Circuit Court when exercising juris
diction under this Bill is to be referred to as the Circuit Family Court. 
So as to ensure a uniformity of approach, jurisdiction is also conferred 
on the Circuit Court sitting as the Circuit Family Court to hear and 
detemine proceedings instituted under various Acts in respect of 
which the Circuit Court already exercises a family law jurisdiction.
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Section 22 provides that the Circuit Family Court must hear judicial 
separation and other family law proceedings at either a different 
venue or at different times or on different days from those on which 
the ordinary sittings of the Circuit Court are currently held. At present 
estranged spouses awaiting the hearing of a family law matter in the 
Circuit Court may find their family law case listed for hearing on the 
same day as, for example, criminal matters, civil actions, landlord 
and tenant matters and licensing matters. This section ensures that 
Circuit Courts throughout the country must hear family law cases at 
either a different venue to the ordinary court sittings dealing with 
such matters or on a different day to that on which such other 
matters are being dealt with. This would effectively ensure that when 
exercising jurisdiction under this Bill to grant decrees of separation 
the Circuit Court hearings would be clearly separated from other 
court matters, both criminal and civil.

Section 23 provides for a degree of informality at the hearing of 
judicial separation and other family law proceedings in both the 
Circuit Family Court and the High Court and states that neither 
judges, barristers nor solicitors shall appear in court in such pro
ceedings wearing either wigs or gowns.

Section 24 ensures that proceedings under this Bill shall be heard 
in private.

Section 25 confers a general discretion on the courts for the making 
of orders for costs.

Section 26 requires that rules of court be made providing for 
the documentation necessary for the commencement of proceedings 
under this Bill.

PART IV v

This part contains a number of consequential provisions necessary 
for the implementation of this Bill together with a number of pro
visions which seek to amend current law to bring it into line with the 
provisions of the Bill. It also implements some further proposals of the 
Report of the Joint Oireachtas Committee on Marriage Breakdown.

Section 27 amends the current law with regard to the making of 
maintenance orders under the Family Law (Maintenance of Spouses 
and Children) Act, 1976 so that it will coincide with the law with 
regard to the making and variation of maintenance orders as stated 
in this Bill.

Section 28 confers on both the Circuit Court and the District Court 
power when determining proceedings under the Guardianship of 
Infants Act, 1964 to seek independent medical, psychological, psychi
atric or social work reports on the child who is the subject of the 
proceedings and on other relevant members of the child’s family. By 
virtue of the provisions contained in section 8 (d) and 10 (1) (h) of 
this Bill the Circuit Family Court when hearing and determining 
judicial separation proceeding will also be able to order the prep
aration of such reports. See R.J.O.C.M.B. at paragraphs 7.5.10 and 
7.5.11.

Section 29 is a consequential provision arising out of the power 
conferred on the Circuit Court in judicial separation proceedings to 
grant custody orders. Under current law no such orders can be made 
and the court can only under section 18 (1) label a parent as “unfit" 
to have custody of his or her child.

Section 30 is a consequential amendment of the Succession Act,
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1965 which is required by the enactment in this Bill of section 10 (1)
(g) and 10 (4).

Section 31 repeals the existing jurisdiction conferred on the High 
Court and Circuit, Court to make decrees of divorce, a mensa et 
thoro (judicial separation). This section also contains consequential 
provisions with regard to any orders for divorce a mensa et thoro 
already made by either the Circuit or High Court and relating to 
any proceedings seeking such orders in being at the date of the 
commencement of this Bill.

Section 32 repeals the current defences to the obtaining of a decree 
of separation that arise under the jurisdiction inherited by the courts 
from the Ecclesiastical Courts of the Church of Ireland. The repeal 
of these defences was recommended by the Report of the Joint 
Oireachtas Committee on Marriage Breakdown (see R.J.O.C.M.B. 
paragraph 7.3.11.).

Section 33 ensures that the District Court will apply the same degree 
of informality when hearing family law proceedings as that of the 
Circuit Court and High Court as provided for under section 23 of the 
Bill. Folliowing its enactment neither district justices determining 
family proceedings nor barristers nor solicitors appearing in such 
proceedings may wear wigs or gowns.

Section 34 provides for the title to the Bill and states that it shall 
come into operation 6 months after the date of its passage.

Alan Shatter, 
Nollaig, 1987.

Wt. 157732/B/12. 1,325. 12/87. Cahill. (20958). G.16.
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