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AN BILLE UM CHLEACHTAIS SRIANTA (LEASU), 1987 
RESTRICTIVE PRACTICES (AMENDMENT) BILL, 1987

EXPLANATORY AND FINANCIAL MEMORANDUM

The main purpose of the Bill is to streamline the operation, and 
extend the scope, of competition and consumer protection legislation.

The principal Acts at present governing these areas are the Restric
tive Practices Act, 1972 and the Mergers, Take-overs and Monopolies 
(Control) Act, 1978, in the case of competition, and the Consumer 
Information Act, 1978, the Sale of Goods Act, 1893 and the Sale of 
Goods and Supply of Services Act, 1980, in the case of consumer 
protection.

The Bill provides for a Fair Trade Commision to replace the present 
Restrictive Practices Commission. The new Commission will have 
greater powers to enquire into anti-competitive and unfair trading 
practices. In addition, it will be given the function of investigating 
any proposed merger or take-over referred to it by the Minister under 
the Mergers, Take-overs and Monopolies (Control) Act, 1978. Such 
investigations are at present carried out by the Examiner of Restrictive 
Practices whose office is being abolished.

The remit of the Director of Consumer Affairs is being widened to 
include fair trade and additional functions in the area of consumer 
protection, including the enforcement of prices and other consumer- 
related legislation. The title of the office of Director is accordingly 
being changed to the Director of Consumer Affairs and Fair Trade. 
The Director will take over the role of the Examiner of Restrictive 
Practices under the Restrictive Practices Act, 1972. The Director is 
also being given new powers to take civil legal proceedings in relation 
to the Sale of Goods Act, 1893 and the Sale of Goods and Supply of 
Services Act, 1980.

The scope of competition legislation is being extended to include 
banks, communications and electricity services.

It is not expected that there will be any extra Exchequer costs 
arising from the Bill.

Part 1 of the Bill contains the usual provisions on citation, inter
pretation, repeals and revocations and commencement.

Part II contains the major provisions relating to institutional chan
ges and sets out the amendments to the Restrictive Practices Act, 
1972 and the Mergers, Take-overs and Monopolies (Control) Act, 
1978.

Parts III and IV contain provisions in relation to the enforcement 
of prices and consumer protection legislation and related and mis
cellaneous matters.

The provisions of each section are explained briefly as follows.
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Part I

Section 1 contains the usual short title, citation and construction 
clauses.

Section 2 provides definitions of certain terms used in the Act.

Section 3 provides for the repeal or revocation of the Acts and 
Statutory Instruments listed in Schedule 2 of the Bill to the extent 
specified in the third column thereto.

Section 4 contains the usual commencement clause.

Part II

Section 5 provides for a change of name of the Restrictive Practices 
Commission to the Fair Trade Commission and of the Director of 
Consumer Affairs to the Director of Consumer Affairs and Fair 
Trade.

Section 6 provides for the transfer of functions from the Examiner 
of Restrictive Practices to the Director of Consumer Affairs and Fair 
Trade. These functions relate generally to restrictive practices. The 
section also provides for the smooth transfer of functions by providing 
that any prosecutions or investigations commenced by the Examiner 
before the transfer of functions may be completed by the Director 
after the transfer of functions.

Section 7 provides for the transfer of functions from the Examiner of 
Restrictive Practices to the Restrictive Practices Commission. These 
functions relate generally to mergers, take-overs and monopolies. 
The section also provides for the smooth transfer of functions by 
providing that any prosecutions or investigations commenced by the 
Examiner before the transfer of functions may be completed by the 
Commission after the transfer of functions.

Section 8 confers a new power on the Minister to make Restrictive 
Practices Orders after consulting the Director of Consumer Affairs 
and Fair Trade, the Fair Trade Commission and any Government 
Minister who may have an interest. As with all Orders under the 
Restrictive Practices Act, 1972, these Orders must be confirmed by 
an Act of the Oireachtas before they become law.

Section 9 provides that a service provided under a contract of 
employment can only be investigated under the Restrictive Practices 
Act, 1972 or this Bill with the prior approval of the Minister for 
Labour. At present, a service provided under a contract of employ
ment is excluded from the scope of Restrictive Practices legislation.

Section 10 gives the Fair Trade Commission new powers to make 
“fair practice rules”, on its own initiative, with regard to the supply 
and distribution of goods or the provision of services. At present the 
Commission can only make “fair practice rules” on the recom
mendation of the Examiner or at the request of a representative 
association.

Section 11 gives the Fair Trade Commission new powers to initiate 
public enquiries of its own accord. At present enquiries can only be 
initiated at the request of the Minister or the Examiner of Restrictive 
Practices or by any person whose request for an enquiry has been 
refused by the Examiner.

Section 12 requires that where the Fair Trade Commission is of the
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opinion that a report of the Director of Consumer Affairs and Fair 
Trade is relevant to a proposed enquiry, the notification of the 
proposed enquiry must include a statement that a copy of the report 
can be obtained from the Commission by interested parties.

Section 13 gives the Fair Trade Commission new powers to initiate 
a special review of the operation of a Restrictive Practices Order. 
Prior to this the Commission could only carry out a special review on 
the request of the Minister, the Examiner or a person whose request 
has been turned down by the Examiner.

Section 14 provides that the Fair Trade Commission can require 
any person to produce any documentation or provide any information 
which it may reasonably require during the course of a study. Failure 
to comply with such a request will be an offence. The section also 
provides that a person on whom such a requirement has been made 
can apply to the High Court for a declaration that the Commission’s 
request is unwarranted.

Section 15 outlines the powers of the Director of Consumer Affairs 
and Fair Trade and also his reporting procedures in relation to 
investigations carried out at the request of the Minister or the Fair 
Trade Commission.

Section 16 outlines the powers of the “authorised officers’’ of the 
Director of Consumer Affairs and Fair Trade and of the Fair Trade 
Commission. The section also defines “authorised officer’’.

Section 17 provides that the Director of Consumer Affairs and Fair 
Trade, the Minister or any other person may seek an injunction in 
the courts to enforce compliance with a Restrictive Practices Order.

Section 18 increases the penalties from those provided for in the 
Restrictive Practices Act, 1972.

Section 19 provides that prosecutions under the Restrictive Practices 
Act, 1972 may be brought by the Director of Consumer Affairs and 
Fair Trade and may be instituted within eighteen months of the date 
of the offence. At present, the Minister for Industry and Commerce 
is the prosecuting authority and proceedings must be instituted within 
twelve months.

Section 20 provides for the setting up of pension schemes for 
members of the Commission who cease to hold office. The section 
also provides for the confidentiality of any information obtained by 
the Commission through its powers under any enactments.

Section 21 provides that the Director of Consumer Affairs and Fair 
Trade, the Minister or any other person may seek an injunction in 
the courts to enforce compliance with an Order under Section 9 or 
11 of the Mergers, Take-overs and Monopolies (Control) Act, 1978. 
The section also provides that the Director shall be the prosecuting 
authority in relation to offences under Section 13 of the Mergers, 
Take-overs and Monopolies (Control) Act, 1978. At present, the 
Minister for Industry and Commerce is the prosecuting authority.

Section 22 provides that the Director of Consumer Affairs and Fair 
Trade as well as the Minister or any other person may seek an 
injunction in the courts to enforce compliance with an Order under 
Section 9 or 11 of the Mergers, Take-overs and Monopolies (Control) 
Act, 1978. The Section also provides that the Director shall be the 
prosecuting authority in relation to offences under Section 13 of the 
Mergers, Take-overs and Monopolies (Control) Act, 1978.

3



Part III
Section 23 provides for the inclusion of the Director of Consumer 

Affairs and Fair Trade in the definitions section of the Prices Act, 
1958.

Section 24 outlines the powers of the “authorised officers” of the 
Director of Consumer Affairs and Fair Trade and of the Minister 
under the Prices Act, 1958 (as amended by the Prices (Amendment) 
Act, 1965).

Section 25 provides that prosecutions under the Prices Act, 1958 
may be brought by the Minister or the Director of Consumer Affairs 
and Fair Trade. At present, prosecutions may only be brought by the 
Minister.

Section 26, paragraphs (a) and (c), provide for the removal of 
the powers of prosecution conferred on local authorities under the 
Consumer Information Act, 1978 and the Minister’s powers of pros
ecution under the Merchandise Marks Acts, 1887 and 1931 conferred 
by Section 18 of the Consumer Information Act. The Director already 
has powers of prosecution in relation to this legislation and the 
Minister’s powers of prosecution under the Consumer Information 
Act are being retained.

Provision is being made, in paragraph (c), to allow summary crimi
nal proceedings under the Merchandise Marks Acts, 1887 to 1970 and 
the Consumer Information Act, 1978 to be instituted within eighteen 
months of the date of the offence. Provision is also being made, in 
paragraph (b), in relation to the powers of authorised officers.

Finally, the section extends to offences under the Merchandise 
Marks Acts and the Sale of Goods and Supply of Services Act, 1980 
the provision contained in Section 19 of the Consumer Information 
Act, 1978 with regard to offences committed by bodies corporate and 
unincorporated bodies.

Section 27 removes the exemption from the provisions of the Sale 
of Goods and Supply of Services Act, 1980 which currently applies to 
contracts for the supply of electricity.

Section 28 enables the Director to institute civil proceedings against 
persons engaging in practices which are contrary to their obligations 
under the Sale of Goods and Supply of Services Act, 1980 (and the 
Sale of Goods Act, 1893).

Section 29 requires that an order made under either the Consumer 
Information Act, 1978 or the Sale of Goods and Supply of Services 
Act, 1980 which revokes an Order, or revokes a provision in an 
Order, previously made under either of those Acts shall be laid before 
both Houses of the Oireachtas and shall be annulled if a motion to 
that effect is passed by either House within twenty-one sitting days. 
Under the existing legislation all Orders must be approved by res
olution of both Houses of the Oireachtas.

Section 30 is a technical amendment of the Merchandise Marks 
Act, 1931 which is necessary consequent on the removal, by section 

1 26 of this Bill, of the powers of prosecution under the Merchandise 
Marks Acts from the Minister for Industry and Commerce.

Part IV

Section 31 confers powers of prosecution on the Director in relation 
to offences under the Acts and Regulations listed in the First Schedule 
to the Bill.
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Section 32 prohibits the disclosure, except in limited circumstances, 
by any person of information available to him by virtue of powers 
conferred on him under the Consumer Information Act, 1978 or any 
of the Acts or Regulations listed in the First Schedule to the Bill.

Section 33 prohibits the impersonation of an authorised officer.

Section 34 makes provision with regard to the superannuation of 
holders of the office of Director of Consumer Affairs and Fair Trade.

Section 35 makes it an offence to sell or purport to sell short 
measures.

Section 36 provides that the authorisation of an authorised officer, 
bearing the signature of the Director of Consumer Affairs and Fair 
Trade or of a member of the Fair Trade Commission, shall be accepted 
in court without further proof, unless the contrary is shown.

First Schedule

The First Schedule lists certain Acts and Statutory Instruments 
under which the Director of Consumer Affairs and Fair Trade may 
take prosecutions for summary offences.

SecondSchedule

The Second Schedule provides for the repeal or revocation of the 
Acts and Statutory Instruments listed in the Schedule to the extent 
specified in the third column thereto.

An Roinn Tionscail agus Trachtala,
Meitheamh, 1987.

Wt. 153018/F/ll. 1,100. 6/87. Cahill. (20581). G.16.
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