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EXPLANATORY MEMORANDUM

Purpose of the Bill
1. The purpose of this Bill is to permit the adoption of children 

whose parents have failed in their constitutional duty to care for them. 
In particular, it will enable the adoption, in certain very restricted 
and exceptional circumstances, of children of married parents.

Present adoption legislation
2. The adoption of children is governed by the Adoption Acts, 

1952-1976. Under these statutes an adoption order can be made only 
in respect of a child:—

(i) who is an orphan; or

(ii) whose parents are not married; or

(iii) whose parents married after his birth but whose birth has 
not been re-registered.

The child’s mother or guardian or any person having control over him 
must consent to his adoption. Two consents are involved. There must 
be an initial consent to placing the child for adoption. This is required 
before the adoption procedure can begin. The second and final 
consent must be given after the child has been matched with the 
prospective adoptive parents and before the Adoption Board can 
make an adoption order. This latter consent can be dispensed with in 
certain circumstances by direction of the High Court.

3. Children who cannot be adopted at the moment are:—

(i) children whose parents are married to each other;

(ii) a child of an unmarried mother who has not given consent 
to his adoption;

(iii) a foundling infant unless it can be proved that he falls into 
one of the categories mentioned at paragraph 2 (i), (ii) or 
(iii).

Outline of the Bill
4. This Bill will permit, in certain restricted circumstances, the 

adoption of a child of married parents or the child of an unmarried



mother who has not given the initial consent to placement for adop
tion. It will allow such adoptions only where for a continuous period 
of not less than 12 months immediately preceding the time of the 
making of the application, the parents of a child, for physical or moral 
reasons, have failed in their duty towards the child; where it is likely 
that such failure will continue without interruption until the child 
attains the age of 18 years; and where such failure constitutes an 
abandonment on the part of the parents of all parental rights (whether 
under the Constitution or otherwise) with respect to the child.

5. It will be a matter for the High Court to determine in each case 
whether there has been a sufficiently serious failure of duty. The 
wording of the relevant section has been drafted in close accord with 
the wording of Article 42.5 of the Constitution which permits the State 
to supply the place of the parents in certain exceptional circumstances.

6. The procedure for the adoption of a child under the Bill is as 
follows:—

(i) persons wishing to adopt must have had custody of the child 
in their home for a continuous period of not less than 12 
months immediately before the making of the application 
[Section 3 (1) (II) (A) and (B)]\

(ii) the applicants must make an initial application to the Adop
tion Board. The Board will examine the application using 
the same criteria as it applies at present, viz, it will look 
at the eligibility of the proposed adoptive parents, their 
suitability as adopters, whether the child has successfully 
bonded with them etc. The Adoption Board will also be 
obliged to hear the appropriate health board and also any 
other person whom the Board, in its discretion, decides to 
hear. [Section 2 (1) (c)];

(iii) if the Adoption Board is satisfied that an adoption order 
would be appropriate, it will make a declaration stating that 
it would be prepared to make such an order if the High 
Court were to authorise it to do so. If the Adoption Board 
is not satisfied that an adoption order would be appropriate, 
there the matter ends. [Section 2 (1)]\

(iv) following a favourable declaration by the Adoption Board 
the applicants may then request the health board for the 
area in which they reside to apply to the High Court for an 
order authorising the adoption of the child. If the health 
board declines or fails to make an application to the High 
Court, the prospective adopters may apply themselves. In 
such instances, the health board shall be joined as a notice 
party to the proceedings. [Section 3 (1) (a) and (b) and 3 
(4) ];

(v) the High Court then examines the case, whether brought by 
the health board or the prospective adopters, and if it is 
satisfied that the parents have failed in their duty and the 
failure is likely to continue without interruption until the 
child is 18 and that having had due regard for the rights, 
whether under the Constitution or otherwise, of the persons 
concerned (including the natural and imprescriptible rights 
of the child), that it would be in the best interests of the 
child that he be adopted by the applicants, it may authorise 
the Adoption Board to make an adoption order. [Section 3 
(1))\
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(vi) the Court will be obliged, before making an order, to hear 
the evidence of the natural parents unless their identity is 
unknown, they refuse to give evidence or cannot be found. 
It will also, as far as is practicable, give due consideration 
to the wishes of the child. [Sections 4 and 3 (2)];

(vii) upon receipt of the High Court order, the Adoption Board 
is empowered to make the adoption order. However, if, in 
an exceptional situation, the Board finds that the cir
cumstances of the prospective adopters have changed, the 
Board need not make the adoption order. [Section 2 (2)].

Age of children who may be adopted
7. Under the present statutes the Adoption Board can make an 

adoption order in respect of a person up to age 21. The new Bill will 
confine adoption in all future cases to persons up to age 18 years (in 
line with the age of majority). There will be a transitional provision 
to cover applications pending under existing legislation in respect of 
persons up to age 21 years. [Section 6].

Publication of details of adoption orders
8. At present, the Adoption Board is required by law to publish 

in Iris Oifigiuil a notice of the making of each adoption order, giving 
the first name of the adopted child and the names and addresses of 
the adopters.

Section 8 proposes to relieve the Adoption Board of the obligation 
to publish such notices in the case of all future adoptions.

An Roinn Slainte, 
Bealtaine, 1988.

Wt. 160217/B/5. 950. 5/88. Cahill. (21329). G.16.
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